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P-R-O-C-E-E-D-I-N-G-S
9:46 a.m.

CHAIRPERSON LOUD: This hearing
will please come to order. Good morning,
ladies and gentlemen. This is the September
8th Public Hearing of the Board of Zoning
Adjustment of the District of Columbia.

My name 1is Marc Loud. I'm the
Chairperson. Joining me today are Vice Chair
Shane Dettman to my right representing the
National Capital Planning Commission, and to
his right Mr. Michael Turnbull representing
the Zoning Commission.

To my left 1s Board Member
Meridith Moldenhauer and to her left Mr.
Clifford Moy, Secretary of the BZA, Mr. Jamie
Weinbaum who is the new director of the Office
of Zoning. To his left Sherry Glazer
representing the Office of Attorney General.
On my far left is Ms. Beverley Bailey, Zoning
Specialist here in the Office of Zoning.

Copies of today's hearing agenda
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are available to you and are located to my

left in the wall bin near the door. Please be
advised that this proceeding is being recorded
by a court reporter and is also webcast live.

Accordingly, we must ask you to
refrain from any disruptive noises or actions
in the hearing room. When presenting
information to the board, please turn on and
speak into the microphone first stating your
name and home address. When you are finished
speaking, please turn your microphone off so
that your microphone is no longer picking up
sound or background noise.

All persons planning to testify
either in favor or in opposition are to fill
out two witness cards. These cards are
located to my left on the table near the door
and on the witness tables. Upon coming forward
to speak to the board please give both cards
to the reporter sitting to my right.

The order of procedure for special

exceptions and variances 1s as follows.
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First, statement and witnesses of the
applicant, government reports including the
Office of Planning, the Department of Public
Works, etc., the report of the Advisory
Neighborhood Commission, parties or persons in
support, parties or persons in opposition, and
then to close it off closing remarks by the
applicant.

Pursuant to Sections 3117.4 and
3117.5 the following time constraints will be
maintained. The applicant, the appellant,
persons and parties except an ANC in support,
including witnesses, are allotted 60 minutes
collectively. Appellees, persons, and parties
except an ANC in opposition including
witnesses 60 minutes collectively as well.
All individual witnesses are allotted three
minutes.

These time constraints do not
include cross examination and/or questions
from the Dboard. Cross examination of

witnesses 1is permitted by the applicant or
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parties only. The ANC within which the
property is located is automatically a party
in a special exception or a variance case.

Nothing prohibits the board from
placing reasonable restrictions on all cross
examination including limiting it to what was
brought out on direct, limiting it to
relevance, placing time 1limits and other
limits on the scope of cross examination.

The record will be closed at the
conclusion of each case except for any
material specifically requested by the board.
The board and the staff will specify at the
end of the hearing exactly what is expected
and the date when the persons must submit the
evidence to the Office of Zoning. After the
record is closed no other information will be
accepted by the board.

The Sunshine Act requires that the
public hearing on each case be held in the
open before the public. The board may

consistent with its rules of procedure and the
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Sunshine Act enter executive session during or
after the public hearing on the case for
purposes of reviewing the record for
deliberating on the case.

The decision of the board in these
contested cases must be based exclusively on
the public record. To avoid any appearance to
the contrary the board request that persons
present not engage the members of the board in
conversation. Please turn off all beepers and
cell phones at this time so as not to disrupt
this proceedings.

The board will consider any
preliminary matters. Preliminary matters are
those which relate to whether a case will or
should be heard today such as requests for
postponement, continuance, or withdrawal, or
whether proper and adequate notice of the
hearing has been given.

If you are not prepared to go
forward with a case today, or if you believe

that the board should not proceed, now is the
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time to raise such a matter. Does the staff
have any preliminary matters?
MS. BAILEY: Mr. Chairman and

members of the board, to everyone good

morning. There is a preliminary matter, Mr.
Chairman. It has to do with one of the
hearings. There is a request for postponement

of Application 17956. Did you want to take
that matter up now or did you want to take it
up when the case is called? TIt's scheduled to
be second on the agenda.

CHAIRPERSON LOUD: Why don't we
take that matter up when the case is called.
I do believe that the first case is not a case
that will last very long this morning so will
not result in any unreasonable delay to take
that case wup as 1t was printed in the
scheduled order.

MS. BAILEY: Thank you, sir.

CHAIRPERSON LOUD: Would all
individuals wishing to testify today please

/rise to take the oath. Ms. Bailey will
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administer the oath to you.

(Whereupon, the witnesses were
sworn. )

MS. BAILEY: Mr. Chairman, the
first application 1is application No. 17955.
It's the application of John Michael Day and
Tama Duffy Day pursuant to 11 DCMR Section
3104.1 for a special exception to allow a rear
addition to an existing one-family semi-
detached dwelling under Section 223, not
meeting the lot occupancy (Section 403) side
yard (Section 405), and nonconforming
structure provisions (Subsection 2001.3) The
property is zoned R-4.

It's located at premises 659 E
Street, S.E., Square 877, Lot 73. Are John
Michael and Tama Duffy Day here? Please have
a seat at the table.

MR. DAY: Good morning.

CHAIRPERSON LOUD: Good morning.

Let me just ask before you get started is the

ANC here for this case? That would be ANC-6B.
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Okay. Seeing as they are not here we will go
ahead and get started. Why don't you state
your name and address for the record.

MR. DAY: My name is John Michael
Day and I live at 649 E Street, S.E.

CHAIRPERSON LOUD: Good morning.

MR. DAY: Good morning.

MS. DAY: Tama Duffy-Day at the
same address, 649 E Street, S.E.

CHAIRPERSON LOUD: Good morning to
you as well. We have obviously received your
pleadings as well as the support letter that
came in from the ANC. That's our Exhibit 21.
We've reviewed the Office of Planning's
report, that is Exhibit 24, which lays out the
special exception analysis and goes into light
and air impact with the privacy and use of
enjoyment will be disturbed, so on and so
forth.

We've taken a look at the support
letters at Exhibit 9 and we believe that the

record 1is pretty full from what we've seen
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already. We also believe that based on what
has been submitted and the report by the
Office of Planning that you've established a
case for special exception for the 223 relief
so we don't want to belabor the point or have
you go through the mechanics of a presentation
when it appears from the record before us that
you have established your case for relief.

I'm going to ask board members if
they have any specific questions for you but
I think what we'll do is rest on the record
and will adopt by reference the report of the
Office of Planning at Exhibit 24 and
incorporate their analysis as our own analysis
for purposes of making our determination.

There is one thing that I'd like
to ask and then I'll see if board members have
any questions to ask you and we can proceed to
close your case out and move onto the next
case.

There is in our file an opposition

letter at Exhibit 22 and I think it's from a
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Ms. -- I'm probably pronouncing it wrong, Ms,
Miric. She lives at 429 7th Street, S.E. I
don't know if vyou are familiar with that
letter at all. Okay. Why don't we see if we
can get you a copy of that so you can take a
look at it right quick.

I Jjust wanted to ask vyou to
respond to some of the concerns raised in the
letter regarding potential party wall concerns
and the like. Certainly I don't think that
this will affect the outcome of your case but
just to make you aware of it. Moving forward
your being aware of it would take appropriate
steps as necessary.

I think Mr. Moy is going to bring
you a copy of that letter. Just take a few
moments. I don't want to rush you at all.
I'll tell you what. As you do that and,
again, take a few moments to do that, what I
would like to do is turn to the Office of
Planning.

Good morning. How are you?
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MS. THOMAS: Good morning, Mr.
Chair, members of the board. Welcome back.
Hope you all had a great vacation. Nice to be
working with you again. The Office of
Planning will stand on its record. We deem no
adverse impact to light and air to neighboring
properties.

However, one thing was just
brought to my attention which I would just
like to address for efficiency before DCRA is
the creation of a court on the 5'4" side yard
that was created. That could be deemed a
court and the court requirements would be six
foot at the minimum for an addition.

Since that area is like 5'4" even
though it's very minimal, we would like to
take care of it and address it in the 223 so
that you won't get sent back by the zoning
administrator but we have no problems with the
application.

CHAIRPERSON LOUD: Thank you very

much. We appreciate that. Board members, any
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questions for the Office of Planning? Okay.

Mr. and/or Ms. Day, we would like
to again just give you an opportunity to
respond to this Exhibit 22.

MS. DAY: I've not started any
demolition.

CHAIRPERSON LOUD: I'm not certain
if your microphone is on.

MS. DAY: All right. We have not
started any demolition of reconstruction work
and I've never met this woman and our wall
does not have -- we don't align with her
property. Ours is on E Street in the middle
of a block and that is nowhere near 7th Street
so I guess I'm confused.

CHAIRPERSON LOUD: No, I think
you're not confused.

COMMISSIONER TURNBULL: So are we.

CHAIRPERSON LOUD: I think
probably Ms. Miric is confused. We sort of
had the same issue that you have that somebody

apparently started demolition work and
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reconstruction.

MS. DAY: I will say there is a
lot of construction kind of in our area so
that would be my only advice is something near
her but it's not us.

CHAIRPERSON LOUD: That sounds
like a reasonable conclusion to draw since you
have not started demolition work or
reconstruction. Any questions for the
applicants?

VICE CHAIR DETTMAN: Mr. Chairman,
just one quick question. I notice in our
Exhibit 9, which are three letters in support,
I see there is a letter from Mr. Walker which
is your one adjoining neighbor. Did you
discuss the project with your other adjoining
neighbor which I think the last name is
Mchecker?

MS. DAY: Yes. Dana and Sara live
to the right of our property and Jim aligns
and touches our house. We have met with all

of our neighbors and Sara and Dana did not
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object to the addition but did not care to
submit a letter in support of.

CHAIRPERSON LOUD: All right,
board members. Any final thoughts, questions
for the applicants or concerns you want to
share? Hearing none what I would like to do
is suggest that we decide this case this
morning. I think we have enough information
as indicated.

The Office of Planning has put
together an excellent report and has updated
that report to include the Section 406 relief,
court relief, where a six-foot minimum is
required and the applicant's court is 5'4".
Based on the record before us, I would like to
move that we approve Application No. 17955 for
special exception relief under Section 223.

VICE CHAIR DETTMAN: Second.

CHAIRPERSON LOUD: A motion has
been made and seconded. Is there further
deliberation? I would just like to add that

the ANC, though not present this morning, did
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submit a report. It's our Exhibit 21.

In the report the ANC indicates
that they met on July 14, had a quorum,
properly noticed meeting and they voted seven
to zero with one abstention to support the
applicant's request for relief.

I also want to note that the
applicant indicated that the opposition in the
record at Exhibit 22 apparently derives from
a mistake of location confusing perhaps the
applicant's address with a nearby address that
is not the applicant's or under the
applicant's control and, more importantly,
subject of our review this morning.

The motion has been made, motion
has been seconded. Is there further
deliberation? Hearing none, all those in
favor of the motion say aye.

ALL: Aye.

CHAIRPERSON LOUD: All those
opposed? Are there any abstentions?

Ms. Bailey, can you read back the
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vote for us, please?

MS. BAILEY: Certainly, Mr.
Chairman. The vote is recorded as four, =zero,
one to grant the application as amended and
that is to include relief from the court
requirements. Mr. Loud made the motion, Mr.
Dettman seconded, Mrs. Moldenhauer and Mr.
Turnbull support the motion. The third
mayoral appointee position is vacant at this
time.

CHAIRPERSON LOUD: Thank you, Ms.
Bailey. Appreciate your time.

MS. BAILEY: Summary order, Mr.
Chairman?

CHAIRPERSON LOUD: Yes, I believe
a summary order would be appropriate. I don't
believe there is anything further in this case
so why don't we call the next case.

MS. BAILEY: Application 17956 of
Hamid Reza Ossareh, pursuant to 11 DCMR
Section 3104.1 for a special exception to

allow a two-story rear addition o an existing
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one-family detached dwelling under Section
223, not meeting the lot occupancy (Section
403), and side yard (Section 405)
requirements. The property is located at 4355
Fessenden Street, N.W.

There are several preliminary
matters associated with this case, Mr.
Chairman, and I'll briefly mention the ones
that I'm aware of. There is a request from
the applicant for the Thearing to be
rescheduled until October 2009. The ANC is
also requesting that the hearing be postponed
for 30 days.

The ANC has also indicated that
the public hearing notice was deficient
specifically has it relates to the square and
lot. There are two requests for party status
in opposition to the application.

CHAIRPERSON LOUD: Thank you, Ms.
Bailey.

Would the applicants please step

forward. Good morning to you. Is the ANC
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present? Okay. They are not present this

morning. Are the party status applicants

present? Okay. Would you please step forward

as well. Good morning. I believe everyone
has been sworn in by Ms. Bailey already.
Correct? No? Okay. Who has not been sworn
in as a witness this morning? Thank you. Ms.
Bailey will swear you in.

(Whereupon, the witnesses were
sworn. )

CHAIRPERSON LOUD: Good morning,
again. Each of you take a seat, please, and
then starting at my left why don't you state
your name and your address for the record.
We'll go all the way to the end there and then
we'll come back and go through the issues. I
don't believe your microphone is on.

There is a green light that will
come on when it's on at the bottom of it, at
the base of the microphone. Then speak
directly into the mic. ©No, it's still not on.

There's a button to push that says "push."
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MR. SABOORTI: I am Faramarz
Saboori, an agent for the owner. We submit
the permit application and they say it's

required to have a BZA review for special

exception. Following that we had contact
with the neighborhood committee, the
neighborhood ANC-3, and we made the
presentation.

CHAIRPERSON LOUD: Okay. Before
we go too far into that I wanted all the
persons at the table Jjust to introduce
themselves and then we'll come back and pick
up where you left off.

MR. OSSREH: My name is Hamid Reza
Ossareh. I'm the owner of the property.

CHAIRPERSON LOUD: Can you state
your address for the record?

MR. OSSREH: It's 4355 Fessenden
Street, Washington Street, N.W.

MS. ROSENHOUSE: I'm Sandra
Rosenhouse. I live right next door on 4351

Fessenden Street.
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MR. GRAHAM: And Richard Graham.
My address is 5007 44th Street, but I'm the
owner of the property at 5003 which is just
north of the applicant's property.

CHAIRPERSON LOUD: Good morning to
each of you and thank you for your patience
this morning. I believe from what the record
reveals for us, and Ms. Bailey indicated it as
well, that the applicant is here for a Section
223 two-story rear addition in the R-2 that
doesn't meet neither lot occupancy and is also
an addition to a nonconforming structure I
believe.

The applicant has filed pleadings
for continuances I understand. The ANC filed
a report which 1is our Exhibit 22 also
requesting that the case be postponed. We are
of a mind to grant the continue and postpone
the case.

Mr. Graham and Ms. Rosenhouse have
filed applications for party status both

being, as your exhibits indicate, Exhibit 23
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for Ms. Rosenhouse, Exhibit 24 for Mr. Graham
to indicate that you are uniquely affected by
the proposed project. I think we are inclined
to grant the party status application.

I think the first thing we wanted
to do is see if first board members had any
issues with respect to party status and I'll
open it up to them for any questions they may
have and then we'll turn to you as well to see
if you have any issues with respect to party
status on behalf of the applicants.

Then I would like to suggest if
there are no issues with respect to party
status that the party status applicants
consider consolidating your party status. You
both generally speaking have the same types of
issues with respect to the proposed project.

In cases like this party status
applicants often consolidate their
applications. You do not lose any of the
privileges or benefits of being a party by

virtue of consolidating that but we can have
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an exchange regarding that.

Let me just see if board members
have any questions concerning the party status
applications. Hearing none then let me turn
to you. I'm sorry but you're going to have to
give me your name one more time before I can
pronounce it correctly.

MR. SABOORI: Saboori, Faramarz
Saboori.

CHAIRPERSON LOUD: Mr. Saboori,
Ms. Rosenhouse and Mr. Graham have both
requested to be made parties in this case
which means that they would in addition to
being served with all of the different
pleadings that are filed in the case, they
would also have the opportunity to bring
witnesses before us and to examine those
witnesses, as well as to cross examine the
witnesses that you would bring forward.

This is similar to the status that
the ANC has in every single case and our rules

allow that if the applicant has a wunique
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interest, they are significantly affected by
the proposed project in a way that others are
not necessarily affected. In both of their
cases they allege some issues with respect to
loss of light.

For example, one of the applicants
lives next door and the other owns property
directly across from the alley. They both are
alleging some concerns about potential
drainage issues. From our vantage point it
looks like they would clearly quality as party
status applicants but did you have some
questions or concerns about that?

MR. SABOORI: No.

CHAIRPERSON LOUD: Okay. Then why
don't we do this. Ms. Glazer, correct me if
I'm doing any of the procedural parts of it
wrong. I would like to go ahead and have the
vote on the party status applications.

MS. GLAZER: Mr. Chair, I think
that is the correct way to proceed to rule on

this party status request initially.
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CHAIRPERSON LOUD: Okay. So we'll
do that and then we'll come back and then
we'll discuss the continuance and the parties
can way in on the continuance today.

Board members, we have before us
Exhibits 23 and 24, applications of Sandra
Rosenhouse and Richard Graham for party
status. Both of them allege and reflect that
they are directly affected by the proposed
application both indicating that they believe
there would be a loss of 1life, loss of trees,
impacts to sunshine, impacts to drainage.

Presumably their properties have
to absorb more surface water because of the
increase of the 1lot occupancy by the
applicant. Are there any concerns or
questions that board members wanted to raise?

VICE CHAIR DETTMAN: Mr. Chairman,
just one question. Prior to take a vote on
the party status do we need to resolve the
issue of consolidation of the two parties?

CHAIRPERSON LOUD: Why don't we
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ask the applicants your very question, Mr.
Dettman. I had eluded earlier about the
opportunity and desirability of consolidating
your applications. There are some clear
benefits to doing that.

MR. GRAHAM: Yeah, what are those?
I understand the down -- there is no downside
but what is the advantage?

CHAIRPERSON LOUD: I'm glad you
started out by saying you understand there is
no downside. There really is no downside.
One of the advantages is that there is a total
allotment of time of 60 minutes for opponents,
I assume you are going to be party opponents.

For opponents of the case that
excludes ANCs but all other party opponents
collectively get 60 minutes so that if you
consolidate your applications and work with
each other around the types of questions you
want to ask, anticipating the direct
examination, anticipating the kind of cross

that you want to pull together, you'll be able
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to navigate through that process a little
easier.

Since there 1is that finite one-
hour period of time if you go separately once
that hour is up, that hour is up so there is
clear advantage to considering it from that
perspective as well.

MR. GRAHAM: I'm agreeable

MS. ROSENHOUSE: Me, too.

CHAIRPERSON LOUD: Okay. Thank
you. So turning now back to board members.
Thank you, Mr. Dettman, for raising that issue
for us. Are there any questions or concerns
regarding their applications? All right. All
those in favor -- let me back up. Is a motion
necessary, Ms. Glazer?

MS. GLAZER: Mr. Chair, I think
the board could do 1t by consensus or by
motion, either way.

CHAIRPERSON LOUD: Okay. Let's do
it by motion and make it official on the

record. I would like to move approval of the
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application referenced by Exhibit 24, Mr.
Richard Graham for party status, and the
application of Ms. Rosenhouse reflected by
Exhibit 23 for party status, and that both
party status applicants be joined as a single
party status applicant. Is there a second?

VICE CHAIR DETTMAN: Second.

CHAIRPERSON LOUD: Any further
deliberation? Hearing none, all those in
favor say aye.

ALL: Aye.

CHAIRPERSON LOUD: All those
opposed. Any abstentions? Ms. Bailey, can
you read back the vote, please.

MS. BAILEY: The board voted to
grant party status to Richard Graham and
Sandra Rosenhouse, both of whom were
consolidated into one party. The motion was
made by Mr. Loud, seconded by Mr. Dettman.
Mr. Turnbull and Mrs. Moldenhauer support the
motion. The vote is four to zero to one.

CHAIRPERSON LOUD: Thank you, Ms.
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Bailey.

Okay. I thin, as indicated, there
is a request before us to continue the matter.
I think some additional issues were being
worked on by the ANC and by the applicant so
we want to be supportive of those efforts and
encouraging you and the ANC and perhaps the
party status opponents to work together
between now and the requested continuance
date.

We are going to take a look at our
schedule of availability up here and perhaps
suggest that you all do the same. Looking at
our calendar it looks 1like I'm hearing two
dates, October 27? Okay, October 27th in the
afternoon. That looks like the earliest that
we could probably get you on the calendar. I
understand you wanted a continuance until
October anyway. It just so happens this sort
of takes us into --

MR. SABOORI: As soon as possible.

Due to ANC request we asked for this delay of
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30 days.

CHAIRPERSON LOUD: Thirty days
would take us until October 8th anyway. What
we are saying 1is a few weeks beyond October
8th. We couldn't squeeze you in before
October. ©No, we couldn't squeeze you in it
looks like before October 20th might be the
earliest that we could do it. In fact, what
we could is we could try to get you in for
October -- okay.

MS. ROSENHOUSE: Sir, I travel a
lot with my job. I know for sure I will be
away from the 14th of October until probably
around Thanksgiving, right before
Thanksgiving. If there is anyway it could be
done before, it would be very helpful.

MR. MOY: Mr. Chairman.

CHAIRPERSON LOUD: Yes, Mr. Moy.

MR. MOY: The board considered the
schedule date. I just want to alert you that
the ANC meets on October 8th.

CHAIRPERSON LOUD: I'm very
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sympathetic obviously to the conflict in your

schedule and to the pressures on your schedule

from satisfying your professional obligations.

Part of our challenge is that most of our
cases, 1in fact, all of our cases, are
scheduled out sometimes months in advance.

The earliest possible opportunity
that we can schedule this case would be the
20th. TIf we were to schedule it any time
before that, we would be setting all the
parties up for disappointment and failure
because we've got cases that will take us to
6:00, 7:00 each of those Tuesdays and we don't
want to go and we are not going to go until
10:00 or 11:00 at night in these cases.

I'm not certain where that leave
us. I'm not certain if there is an
opportunity to further refine your opposition
and then perhaps to tag team with someone else
that might represent some of the concerns you
have. Of if there is any flexibility in your

schedule.
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MS. ROSENHOUSE: Sir, my schedule
isn't set by me. I work for the World Bank
and my schedule is set by the government so,
for me, I have a trip already in October that
has been scheduled for 1like the 1last two
months. I can't move that. It begins on the
25th. The week after that I also have a trip.

There is the week before.
Supposedly the trip is not fully finalized.
It might be that I could do it but, you know,
right now I'm not sure. Definitely I have to
leave here the latest with a schedule that has
been scheduled for quite a while already by
around the 21st of October.

I also know -- they also told me
about a trip that begins on the 15th of
October already in Asia so I would have to
leave here by the 12th or 13th at the latest.

CHAIRPERSON LOUD: Okay. And
you --

MS. ROSENHOUSE: Sorry. It's just

that I'm the most affected in this whole

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

35

thing. The structure is going to just totally
block my yard. What about the Tuesday before
Thanksgiving?

CHAIRPERSON LOUD: That date would
be -- 1s that November 17th? What date is
that, November 17th?

MS. BAILEY: The Tuesday before
Thanksgiving is the 24th, Mr. Chairman.

CHAIRPERSON LOUD: Thank you.

MS. BAILEY: Thanksgiving is on

the 26th.

MS. ROSENHOUSE: The 22nd of
November?

CHAIRPERSON LOUD: I'm taking a
look at our schedule. I believe we could

probably squeeze it in in the afternoon on the
24th. 1It's going to be a bit of a challenge
but I think we can do it. Let me ask the
applicant. They propose November 24th,
Tuesday. For us it would be an afternoon
case.

We already have two cases in the
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afternoon and it's something that we might be
able to calendar. I want to be real candid
with everyone. If we calendar the case and if
it runs into the late hours, what we'll do is
continue the case until the first available
date after November 24th.

For example, 1if we're still here
and it's 6:00, 7:00, so on and so forth, we
won't run until 10:00, 11:00 that night to
finish for the sake of finishing. What we'll
do is cut the case off and continue it until
the first available date after that.

Yes, sir.

MR. SABOORI: The owner prefers to
have it as soon as possible because we are
waiting for over six months. Then due to ANC
request, which was not that much reasonable,
but we accepted. We asked for one month
delay. If it is more than one month, we don't
accept.

We want to have it as soon as

possible. This case has been delayed with no
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clear reason but after goodwill relationship
with them, we accept to do this, but if it's
going beyond that point, the owner doesn't
want to extend this.

CHAIRPERSON LOUD: What would be
the prejudice to the applicant of waiting
until November 24th as opposed to --

MR. OSSREH: It's too small for
me. I buy this addition to the house given my
wife 1s not going to live in this house and
just went somewhere.

CHAIRPERSON LOUD: Okay. The
question, though, is what would be the
prejudice to you from having the case heard
November 24th as opposed to October 27th? I
realize it's --

MR. SABOORI: It's too late. --

CHAIRPERSON LOUD: --
inconvenient.

MR. SABOORI: 1It's very
inconvenient.

MR. OSSREH: The addition is going
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to be too cold. I cannot lay a foundation.
I can go without BZA. I make three story, one
two foot six inch and even beyond.

CHAIRPERSON LOUD: Well, I
understand that it's not the desired date.

MR. OSSREH: Sixty seven square
foot I add only 67 square foot extra. All of
this is three foot six inch, two foot six by
17 foot which I can't go from either say.
Next my house they make three times bigger
than my addition the next block.

CHAIRPERSON LOUD: Hold on for one
second.

Ms. Rosenhouse, did vyou have a
comment?

MS. ROSENHOUSE: Sir, the reason
that the ANC was opposed unanimously --

CHAIRPERSON LOUD: No, no, no, no.
We don't want to get into -- we are trying to
continue --

MS. ROSENHOUSE: They asked for

them to delay to better present because there
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were a lot of errors in what they presented.
That's why they asked.

MR. STEVENS: But they are not
fighting that so we don't want to get into the
question of continue or not continue. They
are agreeing to the ANC's request to continue.
All we are trying to do is come up with a
mutual date where we can get all of you back
in front of us to hear the case, to hear the
opposition to the case, to hear the merits of
the case.

From what I'm hearing, and we have
to balance the interest. TIf it were a clear-
up easy decision, we would have made it about
15 minutes ago and had a date but it's not.
It's a question of balancing the interest of
a party status applicant who wants to
participate, who has alleged some significant
adverse impacts and balancing that against the
interest of the applicant who wants to move
expeditiously.

I think where I come out with
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respect to balancing those interests is that
we want to include the input and the feedback
of neighbors that are concerned about the
project. That is separate and apart from the
ANC.

The ANC is automatically a part
but in this case there is a party who alleges
-- I want to be real clear on this -- 1is
alleging and, of course, the oath has been
administered, that she cannot attend the
October 20th hearing because she will be out
of the country. I think that is significant.

I would like to see these types of
cases where there are disputes Dbetween
neighbors an opportunity for a full fair
airing out of all the issues. It just seems
to me that were we to go forward October 20th
a very key participant would not have the
opportunity to be a part of this process.

In weighing those different
interests and, as I said, there 1is no easy

comfortable way out no matter what inclination
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one has, it just seems to me that it's more
consistent with our system of fairness and
airing out issues and giving everyone an
opportunity to participate that we consider
the November 24th date. I want to open this
up to board members for additional weigh in.
Then we have to close this issue out, set a
date, and move on to the next case in this
morning's calendar.

VICE CHAIR DETTMAN: Mr. Chairman,
I agree with everything that you said but, if
I may, I need clarification on one thing
because I thought I heard that Ms. Rosenhouse
stated that she is definitely going to be out
of town for the October 27th date but there
was a possibility that she was going to be out
for the October 20th date. She was told of a
trip but it's not --

MS. ROSENHOUSE: Yes. I have to
confirm with my boss. The other ones have
already been confirmed with the governments we

are working with. This other one the person
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that's arranging it sent something and on
Friday I wrote asking her for clarification,
is that for the full team or just for her
individual team.

I hadn't heard today. I was
hoping to but if it's the whole team, I have
to be there as well and that one begins on the
15th in Asia so I would have to leave around
the 13th at the latest.

CHAIRPERSON LOUD: Any follow-up,
Mr. Dettman?

VICE CHAIR DETTMAN: No follow-up
questions, I guess. I would have preferred
the October 20th date. I think the applicant
has waited a substantial amount of time and,
you know, looking to weigh the two dates and
find an equal balance I think the 20th date is
preferable to me. The November date is all
right if the rest of the board is amenable to
it.

CHAIRPERSON LOUD: Mr. Turnbull,

Ms. Moldenhauer?
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COMMISSIONER TURNBULL: Did we
look at the other dates in November? Are they
the third? There is a fairly -- the agenda is
fairly full.

MS. ROSENHOUSE: Excuse me. When
I go over there, I go for a month because it's
takes three days to get there and two to get
back. I have a trip right after -- I mean, I
stay in Asia. I have another thing. I have
to be in Nepal the first week in November,
Bhutan the week before that, and then Pakistan
the week after that. Once I'm there I just go
and then I come back and I'm here for a month
so I'm here until mid-October and I'm here
like right before Thanksgiving probably for
another month.

CHAIRPERSON LOUD: I think her
testimony, Mr. Turnbull, was that month period
between October 20 to right before
Thanksgiving she would be on travel which is
one of the reasons why I didn't look at the

November 3rd date. I do agree that November
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3rd has some possibilities in the afternoon
but the witness testified she would not be
present.

Ms. Moldenhauer.

MEMBER MOLDENHAUER : I definitely
don't feel as comfortable pushing it off this
late. I would ask maybe is there any
possibility that you could get somebody to
represent you, that you would feel comfortable
with? That way we wouldn't have to push it
off until the 24th because we also feel like
the 24th is quite a full docket. Then if we
push it off until the 24th we may end up
actually pushing it off until December. I
present that question to Ms. Rosenhouse.

MS. ROSENHOUSE: I don't feel
comfortable getting somebody to represent me.
I don't think anybody would know the situation
as well as I do. I'm definitely going to be
the most affected. I don't think I'm going to
hire a lawyer for this. Already I'm feeling

like this is, you know, imposing the whole

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

change and the feeling of my house is already
a big, you know, impact so I don't want to
have to go and hire a lawyer. It's not -- I'm
not comfortable with that. What I can do is
find out and see if the 20th would work but I
know for sure after the 20th and before
Thanksgiving. It would have to be either the
20th or right before Thanksgiving.

MEMBER MOLDENHAUER: How long
would you need in order to confirm if the 20th
would be possible?

MS. ROSENHOUSE: Well, probably --
I was hoping to hear by today. I will -- I
have to hear from Asia so hopefully maybe
tomorrow morning I'll get something.

MEMBER MOLDENHAUER: My
recommendation to the board would be that we
potentially schedule it tentatively for the
20th until we hear back from Ms. Rosenhouse to
confirm that 1is available. If that is not
available, then we'll set it for the 24th of

November. We have kind of a two-tiered
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scheduling option.

CHAIRPERSON LOUD: Let me ask Ms.
Rosenhouse are you able to find out right now?
If we were to break for five minutes, could
you place the phone calls?

MS. ROSENHOUSE: No, sir. This is
a call to Pakistan right now and they are
sleeping right now. As I said, I sent them a
message on Friday hoping to hear by this
morning but it's Ramadan there. I don't know
how many hours a day they are working but I
haven't heard. I know they will get back to
me because they know I have to schedule my
time.

CHAIRPERSON LOUD: Okay. So then
to follow wupon Board Member Moldenhauer's
point, I suppose -- let me know if I'm wrong,
Mr. Bailey and Mr. Moy -- we could block off
two blocks on the calendar, the 20th of
October and then the 24th of November and then
release one of those blocked-off periods of

time once we hear back from the applicant
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regarding -- she has represented here under
oath that it would be tomorrow.

MS. BAILEY: You're not on the
microphone.

MS. ROSENHOUSE: Sorry. I mean,
if I haven't heard by -- well, if I haven't
heard by today, I won't hear until tomorrow
but I'll send another e-mail saying that I
really need to know right away. Other than
that, I can call also tomorrow morning which
is their evening and get closure on that.
Let's say by tomorrow afternoon I will know
something.

CHAIRPERSON LOUD: I see that as a
distinct possibility we could block off both
times and then once we heard back, release one
of the times and go forward with the date that
becomes available. In terms of the localities
of noticing and those types of things, I want
to make sure. I think I've seen that before
in some of our cases but I just wanted to make

sure.
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MR. MOY: As far as I'm concerned,
Mr. Chairman, as proposed by Ms. Moldenhauer
it's possible going with the first tier
October 2nd and hearing back from --

CHAIRPERSON LOUD: October 20th.

MR. MOY: October 20th, rather,
and hearing from Ms. Rosen -- yes, I'm sorry.
My mind is drawing a blank.

CHAIRPERSON LOUD: Ms. Rosenhouse.

MR. MOY: Ms. Rosenhouse.

CHAIRPERSON LOUD: November 24.

MR. MOY: November 24.

CHAIRPERSON LOUD: Okay. Mr.
Dettman, Mr. Turnbull, any thoughts with
respect to Board Member Moldenhauer's
suggestion?

COMMISSIONER TURNBULL: I think
it's a good suggestion. I just wanted to ask
one question of Ms. Rosenhouse.

Do you have an idea of kind of the
case that you are going to put on? Is it

simply that you are going to be providing
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testimony to the board or do you plan on
presenting exhibits or do you plan on cross-
examining the applicant based on their

testimony?

MS. ROSENHOUSE: All of the above.

VICE CHAIR DETTMAN: Okay. I
think Ms. Moldenhauer's suggestion is a good
done.

COMMISSIONER TURNBULL: I would
concur, Mr. Chair. 1I'll go along with that.

CHAIRPERSON LOUD: Okay. Then
given the consensus that has been developed
around the issue by the board and, again, we
are weighing and sort of balancing different
interests. All the interest that we are
balancing are articulated clearly and we
certainly understand from both perspectives
what those interests are.

Our responsibility is obviously to
make sure we hear the application and that
those who are significantly interested in it

and impacted by it have an opportunity to
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weigh 1n and to manage our calendar
expeditiously. With that as the backdrop, I
think what we'll do then is to calendar
October 20th in the afternoon as a continuance
date for this case with the backup date being
November 24th in the afternoon.

MS. BAILEY: Mr. Chairman, it
would be recommended that one of the parties
contact the ANC because, as you indicated,
there are two dates now so depending on what
day is finally chosen, the ANC would need to
be aware of what the new hearing date is.

CHAIRPERSON LOUD: I think the
parties should do that but I think the Office
of Zoning should do that as well. I'm not
obviously the most expert on the mechanics of
doing that but there is a lot of expertise
including yourself, Ms. Bailey, in terms of
how that should be done.

MS. BAILEY: Sure.

CHAIRPERSON LOUD: Ms. Bailey's

point is an excellent point about immediately
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following after this hearing. You don't even
have to wait for notices to come out to

contact the ANC and to let them know what the
result was of this morning's hearing.

In balancing these interests, and
Ms. Moldenhauer alluded to it, it's difficult
for us because we really want to make sure
that we are fair to everybody.

Now, the representation was made
that there is a possibility that there might
not be travel on October 20 so we are really
hopeful that that information will be brought
to closure tomorrow or today even. If you
hear today, fine. Tomorrow or maybe the day
after that at the latest so that we can all
move forward with a degree of certainty.

Certainly we balanced the interest
favorably to the party status applicant this
morning so we are looking for the party status
applicant to follow up and communicate the
available of either of those two dates as

quickly as she can.
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MS. ROSENHOUSE: Who would I
contact at the board, Mr. Nero, to get a
clarification on the date?

CHAIRPERSON LOUD: Ms. Bailey,
would that be Mr. Nero, Mr. Moy?

MS. BAILEY: Any of us, Mr.
Chairman, would be appropriate but Mr. Nero
would be -- since you've been working with him
that would be most appropriate.

MS. ROSENHOUSE: Okay.

CHAIRPERSON LOUD: All right. Let
me narrow it down. Why don't you contact Mr.
Moy so that you don't have a bunch of options
out there. Make it real easy for you. Mr.
Clifford Moy is secretary of the BZA.

MS. ROSENHOUSE: Yes, we have
spoken to him.

CHAIRPERSON LOUD: Okay. You are
familiar with the face so you can follow up
directly with him regarding that. Okay? All
right.

Mr. Saboori, do you have anything
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further?

MR. SABOORI: We want to have it
within October, the month of October. If it's
postponed, we withdraw the application and
pursue otherwise. No way we want to go beyond
that because, as I said, after a meeting that
we had with ANC and all the neighbors we made
a presentation and they said due to summertime
and holiday they want to postpone it although
it was not desirable for us but we accepted.

We send a memo that we want to
have it early October but if it's going beyond
early October, now you mention October 20th or
24th, definitely we object to any further
delay.

CHAIRPERSON LOUD: Thank you. You
objection is noted for the record. I think we
definitely want to go for October 20th as
well. I think that is why Board Member
Moldenhauer mentioned that and made the
suggestion she made, but it is what it is.

We'll know for certain in the next couple of
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days and we can proceed forward.

Thank vyou. We appreciate your
patience. Is there anything further on this
case?

MS. BAILEY: No, Mr. Chairman.

CHAIRPERSON LOUD: Okay. Thank
you.

Ms. Bailey, do you need a few
moments before you call the next case?

MS. BAILEY: No, Mr. Chairman.
I'm ready.

CHAIRPERSON LOUD: Okay.
Application 17953 1is the application of
Capitol Pizza Mia pursuant to 11 DCMR Section
3104.1 for a special exception for a fast food
restaurant under Section 7333 at premises 2005
18th Street, N.W. The property is known as
Square 2557, Lot 13, and it is zoned C-2-A.

Would you please have a seat at
the table. Good morning. When you are ready,
you can state your names and addresses for our

record. Let me just see is there any
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representative here from ANC-1C?

As T understand it, they did not
file a report but they are automatically a
party so I just wanted to make sure that if
they were here, they had an opportunity to
come up to the table this morning.

Good morning, counsel. Starting
from my left over to my right if everyone
could just introduce vyourselves for the
record. Are you the attorney representing?
Okay. You are an opposing witness? What is
your name?

MR. WINER: David Winer.

CHAIRPERSON LOUD: Did you submit
anything for the record?

MR. WINER: I saw the notice
Saturday night.

CHAIRPERSON LOUD: Fantastic.
Okay. Where we are in the case right now is
that the applicant gets to present its case.
Following the applicant, Mr. Winer, presenting

their case we turn to the Office of Planning
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Then subsequent to that there is a
part of the proceeding where witnesses either
for or against the proceeding can step forward
to the table and present your testimony. You
will be given three minutes when we get to
that point. We will see you again shortly.

Good morning again. State your
names and address for the record.

MR. NICHOLS: My address is 7219
Western Avenue, N.W., Washington, D.C.

CHAIRPERSON LOUD: Good morning.
Could you state your name again? I think as
you were doing it the microphone, at least
from what I could hear, didn't pick it up.

MR. NICHOLS: You want me to say
it again?

CHAIRPERSON LOUD: Yes, sir.

MR. NICHOLS: Louis N. Nichols.

CHAIRPERSON LOUD: Thank you.

MR. GUDE: Erum Gude, 4201

Massachusetts Avenue, N.W., Washington, D.C.
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20016.

CHAIRPERSON LOUD: Thank you.
Your last name is spelled G-U-D-E?

MR. GUDE: Yes, sir.

CHAIRPERSON LOUD: Thank you, sir.

Okay. I believe you're here for special
exception relief, fast food establishment
under Section 733. Why don't you go ahead and
make the presentation for your case.

MR. GUDE: When we had this place
like 2005 we could have grandfathered or
something but then 2007 unfortunately I find
out my attorney, Andrew Kline, made a mistake
and they didn't let us know the Rapid America
LLC occupancy has expired which I'm familiar
with the restaurant business so I haven't
heard of occupancy expired.

I went to Mr. Kline and
unfortunately 1like now I think he 1s not
serving as the attorney like so it's taken
like nine months or something. Then we came

to the city hall. This is like one year
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story. We went everywhere and tried to get
help from everybody.

Then we find out we have to act
like for new Certificate of Occupancy because
Rapid America LLC exception was over 2007 and
we could get no longer. Then we lost lots of
money, of course, and we couldn't open the
business. Then I went to the attorneys and
everything and some people from Turkey like my
sisters and a couple gentlemen they
established a new company and I'm a member of
that, too, little percentage now.

We applied to same store which
I've been there four years. All over we have
the restaurants and bars. I don't know if you
have the pictures from the 2005 18th Street,
18th and U Street. All the bars are open like
1:30 and we don't serve alcohol.

We don't serve nothing. Now I
applied for special permit for our own
corporate. I started four years ago with

three partners but I ended up with like a 10
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zoning problem and I couldn't open.

Nobody would answer me like what
time I could open and what time I can close so
we were closed like six months. Then I lost
like the lease and somebody took it over for
me. That's why I'm applying this special
permit for my old place with a new membership
with the members. You have the pictures and
I've got the signed papers from the neighbors
around me like the owners, people I know.
That's all about the story, sir.

CHAIRPERSON LOUD: All right. Let
me see 1if board members have some questions
for you. I have a few questions.

COMMISSIONER TURNBULL: Mr. Chair.

CHAIRPERSON LOUD: Yes.

COMMISSIONER TURNBULL: So you
don't own the property? You are leasing the
property?

MR. GUDE: Yes, sir.

COMMISSIONER TURNBULL: Who owns

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

59

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

60

the property?

MR. GUDE: The Welch family.

COMMISSIONER TURNBULL: Welch.

MR. GUDE: Mr. Welch, Kenneth
Welch family.

COMMISSIONER TURNBULL: You have
operated a business here since --

MR. GUDE: Our store approximately
four years. We have been running the same
store since 2005 which when we took over the
place -- just one second. This is the place
we took over and this place had a Certificate
of Occupancy. Unfortunately nobody guided us.
I could have grandfathered in.

Then I had three partners and they
wanted to change the name and we were like
naive probably or like inexperienced and we
changed the company name to Rapid America,
LLC. We went to the best attorney at the time
which was Mr. Kline and he made our paperwork.
2007 I released my two partners when I bought

the place. Then I found out Certificate of
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Occupancy expired.

COMMISSIONER TURNBULL: Do you
have a copy of the C of O, the Certificate of
Occupancy?

MR. GUDE: I think we do have it
here.

MR. NICHOLS: I have one.

MS. GLAZER: Mr. Chair, I'm sorry
to interrupt but I would just like the board
to try to clarify the ownership issue. It is
important and note that on Exhibit 1 there is
a statement that says the owner is Mr. Gude.
Perhaps the application would need to be
amended if that is not the case.

CHAIRPERSON LOUD: I think as is
coming out right now, Mr. Gude, the exhibits
reflect a 1lot of different information
regarding who the actual owner 1is as Ms.
Glazer indicated. TIf you take a look at
Exhibit 1, it says, as you testified, the
Welch family owns the property but then there

is a handwritten note at the bottom that says
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that you are the new owner.

MR. GUDE: I have owned Rapid
America but corporate owns at least four years
since 2005.

CHAIRPERSON LOUD: You lease the
property but you don't own it. Is that
correct?

MR. GUDE: No, we lease the
property.

CHAIRPERSON LOUD: All right.
Then there is Exhibit 15 which says that you
are the -- there is a certification that you
are the true owner of the business but not
necessarily of the property. Then Exhibit 13
says that Haluk Aslanturk 1is authorized to
file a special exception on behalf of the
owner. Are you familiar with that? Exhibit
13 says Haluk Aslanturk is authorized to file
a special exception on behalf of the owner.

MR. GUDE: Yes, like he got permit
to do that because him and my sister they were

going to go partnership so we got it for the
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Capitol Pizza Mia, LLC, so he did on behalf of
the landowner, sir, yes.

CHAIRPERSON LOUD: Well, who is
Haluk Aslanturk?

MR. GUDE: He was my sister's
partner, Capitol Pizza Mia member. The guy
waited and he wanted to invest money and he
waited five, six months and then he said it
was like a fairy tale so my sister continued
everything which is Mr. Nero and Zoning they
know we changed the name. It should be on the
applicant's --

CHAIRPERSON LOUD: This Exhibit 13
regarding Aslanturk is dated March 30, 2009.
That was just a few months back.

MR. GUDE: Yes. After that we
change it. I believe it was April and June we
release it. I have a copy here with the new
owner's names and everything.

CHAIRPERSON LOUD: All right. It
seems to me that the -- we are in agreement

that the owners, the Welch family --
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MR. GUDE: Welch family, yes.

CHAIRPERSON LOUD: LLP I think is
what it is. They on our record they have
authorized this Mr. Haluk Aslanturk.

MR. GUDE: He's the shareholder of
the Capitol Pizza Mia.

CHAIRPERSON LOUD: Okay.

MR. GUDE: He was a member of the
Capitol Pizza Mia.

CHAIRPERSON LOUD: Okay. So if we
just look at our record, Mr. Aslanturk would
be the one here before us regarding the
special exception application. However, I'm
not going to get stuck on that point. Are
they able to amend this to identify Mr. Gude
in place of Mr. Aslanturk?

MR. GUDE: It's on the north side,
Mr. Nero, and we came here. It's on the north
but I don't know where is it on the north. We
change the name to Seher Sinem Gude.

CHAIRPERSON LOUD: I understand

that.
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MR. GUDE: The name on the record
changed to Seher Sinem Gude.

CHAIRPERSON LOUD: Yeah, but
that's a handwritten note at the bottom. Let
me just ask Ms. Glazer.

Ms. Glazer, if the applicant who,
from what I can see of the record, only this
Haluk Aslanturk has been authorized by the
owner to file this application. If there is
an amendment after this hearing where that is
amended to this gentleman here, Mr. Gude, will
we nonetheless be able to proceed forward?
It's <clear that the special exception
application authorization was approved by the
ownership for this case.

MS. GLAZER: So, if I understand
it then, the authorization was wvalid at the
time it was entered into. The person who was
authorized did file the application. Since
then the ownership and the authorization has
changed?

CHAIRPERSON LOUD: No. The
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ownership remains the same but the person
identified on the authorization is not the
gentleman appearing before us.

MS. GLAZER: Are there additional
submissions being made to verify that?

CHAIRPERSON LOUD: All right.
Perhaps we can turn to the other witness, Mr.
Nichols.

Mr. Nichols, are you affiliated
with the ownership entity?

MR. NICHOLS: Let's go again?

CHAIRPERSON LOUD: Are you part of
the ownership entity?

MR. NICHOLS: I'm not an attorney,
sir.

CHAIRPERSON LOUD: Are you
representing Mr. Gude?

MR. NICHOLS: I'm representing the
LLC. I have only dealt with Mr. Gude.

CHAIRPERSON LOUD: Mr. Nichols,
are you representing the Welch family LLC?

MR. NICHOLS: No. That's the
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Welch family.

CHAIRPERSON LOUD: Who is your
client?

MR. NICHOLS: Pardon?

CHAIRPERSON LOUD: Who is your
client? Who are you representing?

MR. NICHOLS: The LLC that owns
this restaurant.

CHAIRPERSON LOUD: The business.
Okay. All right. I want to return back to
the original question perhaps to see 1if we
might be able to move the proceeding forward
notwithstanding that we have some quirks in
the case that we don't normally see and,
please, everyone, weigh in. The owner has
authorized the special exception application.
We see that clearly in Exhibit 13. The
designated person is not before us. that is
Mr. Haluk Aslanturk. There are --

COMMISSIONER TURNBULL: Mr. Chair,
could I ask just a follow-up on where you're
going?
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CHAIRPERSON LOUD: Yes, sir.

COMMISSIONER TURNBULL: Is he even
involved now?

MR. GUDE: No. He's like -- Mr.
Welsh is our landlord and Mr. Haluk Aslanturk
resigned from the corporate but Mr. Welsh is
my landlord, too.

COMMISSIONER TURNBULL: Mr.
Aslanturk is no longer involved.

MR. GUDE: No, but we confirm to
the zoning and everywhere, even the IRS. He
resigned with our accountant. Seher Sinem
Gude, as you see the name there, and me are
involved now but it's the same landlord. Mr.
Welch is my landlord at the moment.

He was going to invest money and
then we started to get -- he is like very good
friend of us. Then he said, "I'm sorry. I
back up because I don't know if you are going
to get this special exception and I don't want
to invest my money because by that time we

have to give the money to the landlord."
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Then my sister and her friend come
up with it and we give to the money to the
landlord and we got the papers. I can bring
you the lease. I can give you that paper.

CHAIRPERSON LOUD: No.

MR. GUDE: He's still my landlord.

CHAIRPERSON LOUD: I think I get
it and I think I understand. I think I'm okay
with it. (A) I want to make sure that board
members if they have any questions those
questions are answered or concerns, strong
reservations that those are addressed. Also
I want to find out from the Office of the
Attorney general whether or not the way to fix
this would be to --

MS. GLAZER: Mr. Chair, as a
practical matter I think the board could hear
the case and not make a decision and wait
until submission was made showing proper
authorization if so desired.

CHAIRPERSON LOUD: That seems to

make sense to me. I can't imagine Mr. Gude
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showing up with absolutely no connection to
this pizzeria spending hours down here wasting
his time seeking a special exception that he's
not authorized to apply for, No. 1.

No. 2, there are a lot of attempts
in the record to plug this gap through the
Exhibit 15 that talks about the owner of the
business being now Mr. Gude, as well as the
handwritten note on Exhibit 1. There are
suggestions in the record that you should
probably be the one before us but it doesn't
meet the strict sort of requirements we have.

MR. GUDE: I am member of the
corporate, too.

CHAIRPERSON LOUD: No, I
understand and I've seen your Exhibit 15. My
suggestion to the board is that we move
forward with the merits of the case, leave the
record open following the case for Mr. Gude to
supplement the record with the authorization
from the owner for you to have been the one.

Either substitute you for Mr.
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Aslanturk or just do a whole new authorization
to have been the one to submit the special
exception on the owner's behalf. Then when we
make the decision on the case, that part of
the record, which is a gap, will be filled.

MEMBER MOLDENHAUER : Chairman
Loud, I would just like to add that if he does
supplement the record, he should add his name
as an agent for the company and not just his
individual name because right now the
application is in your name individually but
you are saying that you are on behalf of an
LLC or a corporation so when you do supplement
it, make sure that the Welsh family goes
authorize you on behalf of the LLC or the
company or whatever it is.

MR. GUDE: They authorize my
sister actually but, unfortunately, our father
had prostrate cancer so she had to go take
over like she is supposed to be here today.
She couldn't come because she is coming back

in a couple weeks because we don't know the
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procedure.

My father is in the hospital so
she'll be back soon. She was authorized, too.
Mr. Haluk and she was authorized. I wasn't
the only one. He's my landlord so I can bring
the papers to you tomorrow from Mr. Welch.

MEMBER MOLDENHAUER: We just need
it in the record.

MR. GUDE: I can bring it tomorrow
or maximum the day after tomorrow because of
Labor weekend. 1If he's here, if he's in town,
I can bring it to you in two days maximum.

CHAIRPERSON LOUD: Okay. What
we'll do we'll proceed with the merits and
then after the presentation of the case and
all of the witnesses have testified, so on and
so forth, we'll give you some specific
instructions.

We are going to leave the record
open, specific instructions about what you
would need to file to supplement the record

and it will be what Board Member Moldenhauer
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suggested in terms of the specificity of the
company name. We'll come back to that point
later in the proceeding.

Let's see if other board members
have questions regarding how we are going to
proceed this morning. Okay. No additional
questions. We are going to turn it back to
you for, I believe, you were still presenting
your case and there was some back and forth
about the C of O and when it was issued and
what had happened in the interim.

MR. GUDE: Now then I have the
pictures and there is no residential around
me. There is only one building around me and
I got the letters from the neighbors like the
signatures from the neighbors and I'm applying
to my regular hours like when we open this
place 1like four years ago like 11:00 a.m.
opening and 1:00 p.m. closing and like Friday
and Saturday we open like 11:00 a.m. and we
close 3:30 a.m.

Only Friday and Saturday we close
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because we sell sliced pizza there at the end
of Adams Morgan which is like the Florida
side, the U Street side. That's why I'm
applying for C of O to start my business and
continue my business because we have been
hurting. We have lost so much money in the
last several months 1like if we have been
closed. We haven't opened like daytime. We
didn't know what to do. We didn't want to go
against the law.

Everywhere I go nobody give true
information what to do. Nobody knew so that
is why we are here today to apply for my
Certificate of Occupancy again. I hope you
can understand me and you approve us. That's
why I'm here today. Thank you.

CHAIRPERSON LOUD: Thank you, Mr.
Gude. Let me see if board members have any
questions for you.

VICE CHAIR DETTMAN: Thank you,
Mr. Chair.

Good morning. Could you just
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repeat for the record the hours of operation
that you intend to keep?

MR. GUDE: We will open at 11:00
a.m. 1in the morning. This is Sunday to
Thursday 11:00 a.m. to 1:00. Friday, Saturday
11:00 a.m., 3:30 a.m.. Saturday and Friday.
I'm sorry. Friday, Saturday 11:00 a.m., 3:30,
and Sunday, Thursday 11:00 to 1:00 a.m. Sorry
for confusion.

VICE CHAIR DETTMAN: And since you
took over the business, which I think is in
2005 --

MR. GUDE: Yes, sir.

VICE CHAIR DETTMAN: Well, let me
back up a second. You said that you've been
closed for the past seven months?

MR. GUDE: Yes, by zoning because
we didn't know what to do. Everywhere I go
they say we cannot tell you to break the law
but nobody -- so we close like -- we only
operate like four hours a day like nighttime

like Thursday, Friday, Saturday. Most of the
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times we were closed. The neighbors asked
what was going on. Then we finally are here,
sir.

VICE CHAIR DETTMAN: Since 2005
when you had been operating the business have
you had any problems?

MR. GUDE: No. I never had a
problem. We never had a problem until 2007.
I find out by luck with the Health Department.
The Health Department came to me. They were
nice people. They check everything then. I
don't know how come he said, "Your Certificate
of Occupancy has expired. Did you know that?"

I never heard of a Certificate of
Occupancy expires unless there 1is 1like
something very special. Nobody told me that.
Then we went to attorney like Mr. Kline and
that is the story I told you before.

VICE CHAIR DETTMAN: When I asked
about problems, I mean about noise, people,
trash, rodents.

MR. GUDE: No, never. We never
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had a complaint by the ANC or neighborhood.
Nobody. We are probably like one of the
cleanest pizza stores there.

VICE CHAIR DETTMAN: I notice in
the record we actually don't have a filing
from you going through the provisions that you
need to meet for this use which 1is in our
Section 733. I'm just going to kind of ask a
couple of questions through the provisions.

One 1s that you don't intend to
have a drive-thru or have the capacity even to
put in a drive-thru. Is that correct?

MR. GUDE: No, sir.

VICE CHAIR DETTMAN: What about
customer entrances. Do you intend on having
one in the rear yard?

MR. GUDE: Rear? No, sir.

VICE CHAIR DETTMAN: Just the one
in the front?

MR. GUDE: Just in the front, sir.

VICE CHAIR DETTMAN: You don't

have too much seating, right?
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MR. GUDE: We don't have seating.
Only like we have three chairs, four chairs
for like employees to sit and eat and also
myself or i1f a guest comes to use a chair.
It's all like walking.

VICE CHAIR DETTMAN: Is it fair to
say that a large percentage of your business
are people calling and coming to pick up
pizza?

MR. GUDE: They call and pick it
up, carry out is most of the business.

VICE CHAIR DETTMAN: Do you have
an idea how people are coming to your business
to pick up the pizza?

MR. GUDE: They call us.

VICE CHAIR DETTMAN: How are they
coming to pick it up though?

MR. GUDE: They walking.

VICE CHAIR DETTMAN: They walk?

MR. GUDE: Most of them are
walking. Wintertime probably they come with

a car but like summertime right now they are
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all walking.

VICE CHAIR DETTMAN: For those
customers that come by car have you noticed
where they are parking?

MR. GUDE: They usually come like,
you know, I mean, if they come with the
husband and wife they come 1like they come
inside and pick it up. If it's raining, we
take it to their car and give it to them. It
depends on the weather condition more likely.

VICE CHAIR DETTMAN: Okay. I know
that is a pretty congested area. Has that had
any impact on the flow of traffic with people
stopping in front of your business?

MR. GUDE: No, because it's not
McDonald's. It's a neighborhood pizza place.
I wish we had so much potential business but
it has never blocked the traffic.

VICE CHAIR DETTMAN: Okay.

MR. GUDE: We have like Cafe 18
and Chinese across from us, Lafont close to

us, Bobby Lew close to us, wine store, gym,
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and a parking lot.

VICE CHAIR DETTMAN: Okay.

MR. GUDE: It's like the end of
18th Street, sir.

VICE CHAIR DETTMAN: Okay. Can
you describe for the board kind of what you do
in terms of trash removal?

MR. GUDE: Trash removal we have a
trash company. The trash company comes four
times a week. We have big trash cans I put in
the picture. We sell the slices in the boxes,
first of all. We don't sell on the plates.

They are like in an individual box
so when they eat it, after that they throw it
in the trash can or they leave there. We have
a table there, a counter there, so they leave
it there. We clean it up or if they haven't
finished it, they take it with them.

Every time the trash fills up we
always take it out and put it in the dumpster.
We try to keep it very much clean because we

have like good bunch of people working on the
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street at Adams Morgan for cleaning but
usually they never had a problem from our side
with the boxes outside. I make sure at the
end of the night.

Sometimes like on Friday and
Saturday people they -- you know, we cannot
control everybody but when there are boxes
outside, 90 percent we pick it up because
every Friday, Saturday I close the place
because of the security and everything
liability.

We are a very neat place, clean
place if you see in the pictures of the store.
Like when took over the place it took us like
nine months to do construction so we were like
neat people to keep the place clean.

VICE CHAIR DETTMAN: One last
question. Have you ever had any problems with
patrons standing around outside your business
eating or making noise?

MR. GUDE: No. No, because like

there is a bar next door. Nobody stays there.
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Everybody wants to go up to the hill, you know
what I mean, Adams Morgan, so we are more like
low Adams Morgan. We're like down the hill so
anybody comes they just go up there like the
big slices like Grand Central or Tom-Tom
whatever, that area.

VICE CHAIR DETTMAN: Okay.

MR. GUDE: Only neighborhood comes
to our site or some like people they know,
friends, and that's it.

VICE CHAIR DETTMAN: Okay. Thank
you.

MR. GUDE: Thank you, sir.

CHAIRPERSON LOUD: Thank you, Mr.
Dettman.

Board Members Turnbull,
Moldenhauer, do you have any questions for the
applicant?

COMMISSIONER TURNBULL: Just to
follow up on Mr. Dettman's question. So the
dumpster is at the back of your store?

MR. GUDE: Yes.
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COMMISSIONER TURNBULL: In the
alley?

MR. GUDE: 1It's alley. They don't
call alley, you know what I mean? We have
like all of us, El1 Tamarindo, me, Dahlak,
Locolat. We all are next to each other and
the three of us use the same trash company so
they just come and pick it up four days a
week, mine. Some of them is five and some is
three.

COMMISSIONER TURNBULL: Okay.
Thank you.

MR. GUDE: The company is Good
Friend and you can verify with them.

COMMISSIONER TURNBULL: On Exhibit
4, which is a photograph, how long has the
store looked like this?

MR. GUDE: Since 2006 probably.
This is when we bought it. This is old
picture.

COMMISSIONER TURNBULL: That's the

old one in 2005?
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MR. GUDE: Pizza Movers. We did
like eight months construction so we turned
the place this one to that.

COMMISSIONER TURNBULL: But you
were operating out of that shop?

MR. GUDE: We never operated. We
took over this place. We bought the company
as Nile, Inc. but my partners got like scared.
They said let's change to a new company, new
name. Then we lost the chance of
grandfathering but I didn't know that so we
took the name Rapid America, LLC and that lost
the C of O.

This was Pizza Movers and was
Nile, Inc. Pizza Movers and Calzones. Nile,
Inc. still belongs to us but we never operated
it. We closed it. I never had this shop like
this. We bought the guy out. We call it like
soft money, air money. We pay them money and
we started.

COMMISSIONER TURNBULL: Then you

bought it in 2005, remodeled it in 2006.
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MR. GUDE: We started like --

COMMISSIONER TURNBULL: You got
this temporary Certificate of Occupancy for a
year then?

MR. GUDE: Yes.

COMMISSIONER TURNBULL: Okay.
Thank you.

MR. GUDE: We didn't know it was
expired. My lawyer didn't tell us. He didn't
mention to us. I had a meeting with him and
he said at that time we had to do like that.
I think I know right now he's not attorney at
the moment, I believe. He's been suspended
for a year or something. I visited them and
ask them to do it for me for free so I don't
have to spend my money. Unfortunately he
couldn't do it.

COMMISSIONER TURNBULL: Okay.
Thank you.

MR. GUDE: Thank you, sir.

CHAIRPERSON LOUD: I just want to

ask one quick follow-up question regarding an
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exhibit in our file and we are going to have
Mr. Winer come up later, but this exhibit is
from, I believe, Mr. or Ms., I'm not clear,
Traish, T-R-A-I-S-H, Exhibit 16. You may or
may not have a copy of it.

It's a letter from one of you
neighbors dated June 16, 2009. If you don't
have a copy, perhaps Ms. Bailey, we could get
Mr. Gude a copy of it. As you go there to
retrieve a copy, I'll just share the essence
of what is raised in the letter. It talks
about apparently a lot of fast food pizzerias
being on the block already and there being
five more somewhere close by on 18th Street.

The concern is allowing you to
remain open beyond 10:00 would attract late-
night drunks to the residential neighborhood
where this person submitting this believes
they will be loud and out of control. Do you
have a response to that?

MR. GUDE: Yes, sir. I have a

response. First of all, from our spot this is
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the big building across from us. There are
probably 80 tenants living there. At 2038 1is
like a big building just across from us. One
letter comes from that and I have many
signatures from that building around there.

Three Dblocks up there and three
blocks down there there is no pizza store. We
are not 1like Jumbo Slices. We are like
gourmet pizza. I don't know have you ever
seen our menu. Our menu is like -- we don't
bring all the drunk people, all the people
that cause problems.

Actually we bring more security.
It's hard to explain but in our neighborhood
nobody wants to go up to the hill because
every weekend there 1is a fight there.
Everybody comes to my pizza place, all my
neighbors. Nobody comes to me as a tourist
from outside anywhere in the city. They go to
Jumbo Slices.

I have a small license, sir, and

they will all go in the boxes. TIf I would
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have had the drunk problem or something, you
would have had a police report or something

that it happened in my store which you haven't
done nothing so far. We are very safe. Can
you imagine that block?

I don't know if you've ever been
to 18th Street in 2005. When I turn my light
off on the weekend or the next door people, it
will be all dark there. It will be more
dangerous, to be honest with you, because you
cannot stop the traffic until 4:00 in the
morning, people walking up and down the street
because Metro is one down there and one up
there.

Anyway, either they are going to
go this way or they are going to go up there.
I don't see any like pizza place, especially
gourmet place like we are, only neighborhood
place like neighborhood people they come to
cause a problem. I'm sorry but I reject it.
It doesn't make sense.

That building there 1is 1like 80
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people, 80 different apartments, and there is
only one, sir. If you close the pizza store
at 10:00, how are the pizza stores going to
make money? We have been closed the last
several months anyhow, sir.

CHAIRPERSON LOUD: Thank you, Mr.
Gude. Occasionally do you attend the local
ANC meetings perhaps to get to know some of
the neighbors and see if they have any
concerns that they are raising? In this case
we don't have an ANC report so I don't want to
suggest that there are complaints from the
ANC. What is your mechanism for interacting
with the community and following up on any
concerns that they might have or even being
proactive about issues?

MR. GUDE: Neighborhood? I never
had a problem. I know most of them. I was
looking for this. I did it last minute. I
got the signature from my neighbors to bring
it to you like the people here if you don't

mind.
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CHAIRPERSON LOUD: Can you submit
that for our record? Can you submit that to
Ms. Bailey for our record and we'll give it an
exhibit number and make it part of our review.
Just very briefly because we are going to turn
to the Office of Planning now but give
testimony regarding what you just submitted is
what? Those are neighbors that support your
application?

MR. GUDE: These are the letters
like we send to our neighbors. Most of them
I called my neighbors so they are all
signatures that I picked up. I picked up like
probably 16, 18 signatures.

CHAIRPERSON LOUD: The document
doesn't speak to that on its face. That's why
I'm asking you for clarity.

MR. GUDE: They send to the people
like if they had a problem.

CHAIRPERSON LOUD: Right. But
your testimony regarding this, each signature

that we see represents someone that is in
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support of your application?

MR. GUDE: That is all the support
ones. Yes, sir.

CHAIRPERSON LOUD: Okay. Thank
you, Mr. Gude. I don't have any further
questions. Thank you, sir. I think we will
end up making a copy of this and giving you
the original back so you'll get that and we'll
have the copy for our records.

Board members, any additional
questions for Mr. Gude? Hearing none, I think
we'll turn to the Office of Planning for your
report. Good morning.

MR. JACKSON: Good morning, Mr.
Chairman, members of the board. My name is
Arthur Jackson, D.C. Office of Planning. I'm
here to do a brief summary of the Office of
Planning's report.

Essentially it was down on the
record and we indicate that we generally
support this application but we think there

are conditions that need to be clarified in
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light of the letter that we received in the
record file --

CHAIRPERSON LOUD: For some reason
I'm not hearing you clearly this morning.

MR. JACKSON: Oh, all right. Is
that better?

CHAIRPERSON LOUD: Yes, a little
bit better. Thanks.

MR. JACKSON: Arthur Jackson, D.C.
Office of Planning. We are basically going to
stand on the record and we are recommending
approval but there are a couple issues that
need some clarification. I think one has been
raised is the issue of hours of operation. We
think that is -- that was the one issue that
was the most important and the letter that was
in the file from a neighbor that was in
opposition.

The other is we think that it's
reasonable given the current circumstances and
the fact that this has been in operation for

some time in wvarious forms that the board
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consider amending the standard in a 733.4
regarding enclosing the dumpster with a
retaining wall -- with a screening wall. With
that we will conclude our brief summary and we
are available to answer questions.

CHAIRPERSON LOUD: Thank you, Mr.
Jackson.

Board members, any questions for
the Office of Planning?

COMMISSIONER TURNBULL: Mr. Chair,
just one.

Mr. Jackson, I was just looking at
your report and the aerial photo on the back.

MR. JACKSON: Yes.

COMMISSIONER TURNBULL: Is there
room to enclose the dumpster?

MR. JACKSON: Doesn't appear to
me, no. Okay, I'll put it another way. If
you look at the photographs of what they are
actually using, what they actually have, it's
a dumpster on wheels so the footprint of the

dumpster is actually fairly wide if you take
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in the wheels themselves.

If you would put a wall in there
and put in a three-sided wall, the space that
everyone seems to be sharing appears to be
four to five feet wide. You couldn't get
another dumpster around the one that he has.
Neighbors to the south are actually using the
same space to move their trash around.

I think it may be possible to put
one up there but I think the whole purpose of
the wall is to screen the residences that are
nearby or had a visual -- were visually able
to observe the area. Since there isn't any
residences nearby we think the purpose of the
wall essentially doesn't apply in this case.
The purpose to be served by the wall is not
really necessary for this case.

COMMISSIONER TURNBULL: Okay.
Thanks.

CHAIRPERSON LOUD: Any additional
questions from board members? Okay. Mr.

Nichols, did you have any questions for the
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Office of Planning? Okay. Mr. Gude. I'm
sorry?

MR. JACKSON: He sent me the
report also so I have the questions.

CHAIRPERSON LOUD: Okay.
Excellent. Mr. Gude, you have no questions
for the Office of Planning? All right.

Now we will turn to the ANC.
There is no ANC report in our record. This is
in the jurisdiction of ANC-1C and the
appropriate notice did go out to ANC-1C
regarding today's hearing as well as the
affidavits of posting were submitted to us as
well so one can draw whatever conclusions from
that that one draws but there is no report
from the ANC.

Now we will turn to any parties or
persons 1in support obviously. Looking out
into the audience there are none but we do
have one person in opposition, Mr. David
Winer, who had come forth earlier. Now would

be the time to come back up.
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Mr. Winer, why don't you state
your name and address for the record and then
as a person in opposition you are allowed
three minutes.

MR. WINER: David Winer, 6550 Rock
Springs Drive, Suite 240, Bethesda, Maryland
20817. I represent a party -- actually, let me
just start off by saying that I'm glad the
board has focused in on the issue of Mr.
Gude's standing in this application.

CHAIRPERSON LOUD: Okay. Mr.
Nichols can't hear you actually. Let's stop
the clock. We don't want to take any of your
time. His name is Mr. Winer and I think what
Mr. Nichols just indicated to me is that he
has a hearing aid so you may want to be very
careful about speaking directly into the mic.
We'll start your time again.

MR. WINER: I represent a party on
what I view as a long list of people that have
been professionally swindled by Mr. Gude. I'm

glad the board has focused in initially on Mr.
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Gude's standing to bring this application and
the proper ownership of this business in the
first instance.

T believe this application and the
amendment of the application and the transfer
of interest are all a subterfuge trying to be
passed by this board. My client, Mr. Yetki,
was partners with Mr. Gude and Rapid America,
LLC in 2005.

He holds -- Mr. Yetki holds Mr.
Gude's stock in Rapid America, LLC and
completely controls Rapid America, LLC which
is the entity named on this temporary
Certificate of Occupancy.

As I mentioned, Mr. Loud, when I
first saw this notice Saturday night I was
shocked to see an application having anything
to do with a Capitol Pizza Mia because if you
do a website search on the D.C. Department of
Consumer Affairs, there is no entry for a
Capitol Pizza Mia.

There 1is also no entry for, or

NEAL R. GROSS

COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

97

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

results in searching Bafeto as a trade name.
How the business went from Rapid America, LLC
to this Haluk Aslanturk that is named in the
actual ©property owner's authorization 1is
beyond me.

Then from there for Mr. Aslanturk
to some Capitol Pizza Mia is also beyond me.
I believe, and it is my suspicion, that these
transfers, and I bring the board's attention
to this, and this is my strong suspicion that
the transfers had to do with somehow avoiding
the out-of-status or revoked nature of Mr.
Gude's visa in the United States which I have
a copy of right here.

I can see no other reason for
these various transfers to brother-in-laws and
sisters, friends, but the business is owned by
Rapid America, LLC. I would urge the board,
and they are welcome to copies of any of this,
I would urge the board to question the issue
of Mr. Gude's standing here and the question

of the ownership of this business being
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presented to the board and ask the board -- it
seems like this matter is going to be
continued in any event.

To demand an explanation of the
ownership status, how this Dbusiness got
transferred out from under my client's nose,
Rapid America, LLC, the party on that
certificate of occupancy, and the status of
the visa as well.

CHAIRPERSON LOUD: Thank you, Mr.
Winer. We appreciate your testimony this
afternoon. 1If you have any documents that you
would like to submit for the record, we would
like to ask you for them as well as making
sure you give a copy of those to Mr. Gude.

MR. GUDE: I hope the court know
that all the accusations --

CHAIRPERSON LOUD: We are going to
give yourself an opportunity to respond to
that. First, before we do that, let me see if
board members have any questions for Mr. --

COMMISSIONER TURNBULL: Yes, Mr.
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Chair. I just have a couple maybe when Mr.
Winer gets back.

CHAIRPERSON LOUD: I think a
couple of questions are going to be directed
your way in response to your testimony

COMMISSIONER TURNBULL: Mr. Winer,
are you an attorney?

MR. WINER: I am.

COMMISSIONER TURNBULL: Do you
have any -- I mean, obviously, this is
something new. There is nothing in the record
on this. Do you have any letter of
authorization from your client? Anything to
speak about your representing them?

MR. WINER: I believe I brought it
with me, Mr. Turnbull. I have an e-mail from
Mr. Yetki who is 65 percent owner of Rapid
America, LLC.

COMMISSIONER TURNBULL: And you
have something that states the ownership?

MR. WINER: I do. I can give you

a copy of the tax returns that breaks out the
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ownership 65 percent to my client, Mr. Yetki,
35 percent to Mr. Gude.

COMMISSIONER TURNBULL: Okay.

MR. WINER: I sent Beverley Bailey
copies of this tax return.

COMMISSIONER TURNBULL: All right.
Thank you.

CHAIRPERSON LOUD: Do other board
members have any questions? I just want to
make sure I understand this. The owner can
designate whomever he wants to designate to
represent him before the board, Mr. Winder.
If the owner designates, and we've left the
record open for that designation to come
forward.

If it doesn't, that changes
everything. As long as there is a written
authorization from the owner and the
authorization includes the power of the agent
of the representative to bind the person that
appears before the board, then the owner can

do that. 1Is your position that the Rapid
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America, LLC has the lease on the property?

MR. WINER: It has the lease and
is the owner of the assets including all the
furniture, fixtures, and equipment. I don't
see anyway they got transferred out of Rapid
America, LLC when my client, Mr. Yetki, has
control over the membership interest in that
initial LLC that is on the C of O.

CHAIRPERSON LOUD: But if the
owner authorizes Mr. Gude to represent this
LLC before the BZA --

MR. WINER: Well, he hasn't done
that.

CHAIRPERSON LOUD: I'm saying if
he does, isn't that just an internal matter
between the LLC and the owner to work out?

MR. WINER: I wouldn't think so
because the C of O was in the name of --

MR. GUDE: C of O has expired.

CHAIRPERSON LOUD: Mr. Gude, we'll
get to you, sir. We want to accord Mr. Winer

respect and allow him to answer the questions
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that pertain to him specifically.

MR. WINER: The C of O that we
have here I believe has been made an exhibit.
I don't know. The permission given to Rapid
America, LLC doesn't give permission to Erum
Gude. The owner may designate someone to
speak on his behalf.

From the standpoint of the
District of Columbia's interest I would think
that the party who is going to be on the C of
O would have to be authorized to get a special
exception to the C of O.

CHAIRPERSON LOUD: Okay. I
understand your argument. I'm not saying I
agree with it necessarily but I certainly
understand it. I thought Mr. Gude's testimony
was that they were open now for -- was it your
testimony that you are open now four hours a
day?

MR. GUDE: Like we open like 5:00
or 6:00 and we close like 11:00 or 12:00.

CHAIRPERSON LOUD: How long has
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that been going on? Since '07?

MR. GUDE: Since February or
January -- mid January.

CHAIRPERSON LOUD: Okay. Mr.
Winer, apart from your appearance here this
morning, and I don't want to open this up to
go too far astray from our zoning issues, but
apart from your appearance here this morning
and representations here this morning, what
were the specific actions that you have taken
with regard to Mr. Gude having operated the
business now for a significant period of time
for four or five hours a day at this site?

MR. WINER: I walked down there
Saturday night and that is the first time I've
seen the restaurant in probably that number of
years and it was open. I walked in.

MR. GUDE: Yeah. Friday and
Saturday I mentioned we are open like 3:00 in
the morning. That is the only time we make
money. Otherwise --

CHAIRPERSON LOUD: Did you
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randomly walk there or were you -- had you not
walked there this weekend you would not have
even known about this morning's proceeding?

MR. WINER: Correct.

CHAIRPERSON LOUD: So your client
never brought this to your attention, the 65
percent owner?

MR. WINER: My client has been in
Afghanistan and is now --

MR. GUDE: He's in African.

MR. WINER: He's in Africa
currently.

CHAIRPERSON LOUD: Have you had
contact with your client since learning about
this over the weekend?

MR. WINER: Yes. I e-mailed.

CHAIRPERSON LOUD: Okay. Is that
part of what you submitted for us, the e-mail
exchange?

MR. WINER: I don't believe I
brought the e-mail but I certainly can --

CHAIRPERSON LOUD: I'm just trying
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to get a feel for -- he did ask you to come
down here because you are just representing
him. You are not sharing your own personal
views.

MR. WINER: Correct.

CHAIRPERSON LOUD: His view is
that he would like this to be aborted, this
process to be aborted because he's not
authorized the special exception request?

MR. WINER: Correct.

CHAIRPERSON LOUD: Okay. All
right.

MR. NICHOLS: This gentleman
handed me some papers to be copied. He didn't
give them to me so I can look at them.

CHAIRPERSON LOUD: So you have not
actually had a chance to take a look at them?

MR. NICHOLS: Pardon?

CHAIRPERSON LOUD: You have not
had a chance to take a look at them?

MR. NICHOLS: ©No, I didn't see

them at all.
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CHAIRPERSON LOUD: Okay. I think
we are in the process of getting some copies
made so that all of us can take a look at
them. We are not going to take any action on
this case today so that you will have an
opportunity to review that before we move to
trying to resolve the merits of the case. Are
there any additional questions from board
members?

MEMBER MOLDENHAUER: Thank you,
Chairman. I just have a couple of questions.

Mr. Winer, what would Dbe the
detriment to your client if this proceeding
went forward and depending wupon what we
decided we were to grant this? Wouldn't that
benefit the overall LLC to have this pizzeria
to have a valid C of O and then wouldn't any
of your claims actually be -- I mean, we have
no Jjurisdiction to discuss whether the
agreement 1is wvalid, whether the LLC was
transferred. Wouldn't those all rather be

issues before the D.C. Superior Court?
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MR. WINER: I agree there wouldn't
be any monetary detriment but just from the
standpoint of justice and crossing the I's and
dotting the T's in this procedure it would
just be wrong to grant this special exception
to this gentleman.

MEMBER MOLDENHAUER: What I see in
front of me is just a membership interest.
This 1is just collateral that is Dbeing
transferred as a debt.

MR. WINER: I will supplement with
the executed copy of that. Mr. Dimetri
Mallios has the original closing documents and
I will supplement.

MEMBER MOLDENHAUER: I'm trying to
read through this quickly but does this
actually provide your client as the secure
party 1in interest of vote on behalf of the
debtor?

MR. WINER: Yes. On page 2, I
think it's Section 5, 6, or 7. It's a short

paragraph notwithstanding the foregoing.
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MEMBER MOLDENHAUER: Section 5.
Is that right?

MR. WINER: I don't have it in
front of me.

MEMBER MOLDENHAUER: Obviously
bringing this issue up in order for us to
review it I would be interested on both
parties to see the operating agreement or
something to show me the membership interest
so that I know that whatever authorization is
being provided they have valid authorization.

I think the gquestion has been
presented. I see some other board members
shaking their head in agreement. I think we
would want to see some sort of documentation.
Maybe we will leave the record open if
Chairman Loud agrees to provide such
information.

MR. WINER: Let me be clear. The
tax returns that should have been copied there
at the end show that the Rapid America, LLC,

party on the temporary Certificate of
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Occupancy, owned 65 percent by Bahadir Yetki,
35 percent by Mr. Gude.

Mr. Gude gave a promissory note to
Mr. Yetki because he swindled Mr. Yetkil out of
about $450,000. That is my view. And then he
didn't pay on the note but the membership
interests were retained as collateral and are
in the control of Mr. Yetki.

MEMBER MOLDENHAUER: I guess my
problem here is this is a 2006 tax return. We
are already in 2009 or should be a 2008 tax
return. This doesn't seem sufficient enough
to clarify the issue to me.

MR. WINER: I think if you ask Mr.
Gude he'll acknowledge that he was partners
with Mr. Yetki 65/35.

MR. GUDE: No, my word is good
enough. May I talk?

CHAIRPERSON LOUD: I think Board
Member Moldenhauer had not completed her line
of questioning. I think, Mr. Gude, out of

respect for all of us that are participating,
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Mr. Winer and ourselves as board members, that
when someone is going through a series of
questions that we allow them to finish those
questions with plenty of time for you to
respond and respond to some of what has been
said before we adjourn.

Board Member Moldenhauer.

MEMBER MOLDENHAUER: Thank you,
Chairman Loud. u I don't have any other
questions. I don't have any specific
questions. I have a lot of unanswered
questions that I think would need to be
presented in order for us to fully look at
this issue or to really question it beyond
ambiguous 1issues that are currently here
today.

CHAIRPERSON LOUD: Thank you,
board member. I agree with you. Also I want
to say that this record -- this proceeding,
rather, is under ocath. Statements are being
made under oath. A transcript is going to be

prepared.
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Our scope of Jjurisdiction 1is
zoning issues so we really don't want to hear
about allegations of fraud and rip off and
those kind of things because that places
something on the record, the public record,
that someone is going to want to respond to.
It's not within our jurisdiction to get into
the internal management issues of the LLC.

Mr. Winer, I really would like to
ask you to refrain from making those kind of
representations regarding Mr. Gude and ditto,
Mr. Gude, of making any kind of
representations to counter what you believe to
be Mr. Winer's representations as regards his
client. Did you wish to respond to Mr.
Winer's testimony?

MR. GUDE: Mr. Winer was my first
attorney, first of all. He is a lawyer and he
doesn't tell the truth. Rapid America I
established myself. I gave the check. Even
he made a mistake. I had to correct it in

D.C. If he says, no then, first of all, he is
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lying.

There was no Bahadir Yetki. Rapid
America I myself I established. I had a
partner whose name is Arthur Deedman. If you
look at the lease you only see my name because
I had to come up with $20,000. This is 2005.
I gave the money. He calls me crook but I'm
not going to talk about it either but --

CHAIRPERSON LOUD: Mr. Gude. Mr.
Gude, if we need to take a break --

MR. GUDE: TI'm sorry.

CHAIRPERSON LOUD: -- and come
back in five minutes to allow a cooling off,
we'll do that.

MR. GUDE: No, I'm sorry.

CHAIRPERSON LOUD: That's very
inappropriate.

MR. GUDE: I'm sorry, sir. I'm
sorry.

MR. WINER: And very untrue.

CHAIRPERSON LOUD: Mr. Winer. Mr.

Winer, if you could address any comments that
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you would have to the board.

MR. NICHOLS: Let me interrupt.

MR. GUDE: I'm sorry. I'm sorry.

CHAIRPERSON LOUD: Go ahead. I
think you were in the process of wrapping up.
The essence of his three-minute testimony was
that you are not authorized to make
representations on behalf of the entity that
is operating the pizza establishment.

MR. GUDE: There is no --

CHAIRPERSON LOUD: If you were to

get --

MR. GUDE: There is no --

CHAIRPERSON LOUD: I'm sorry?

MR. GUDE: The guy is making it
up.

CHAIRPERSON LOUD: Okay.

MR. GUDE: Rapid America, LLC, 1is
no longer -- Rapid America I establish and I

pay 65 percent to his client $150,000 so far.
The place they gave it to me. They said with

$300,000 with Mallios. The day I bought a
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Certificate of Occupancy it was expired. He
sold me the place which he didn't know
Certificate of Occupancy was expired. Did you
know that?

CHAIRPERSON LOUD: Okay. Wait a
minute.

MR. GUDE: This is Rapid America
last year.

CHAIRPERSON LOUD: All right. I
think I --

MR. GUDE: Rapid America last year
lost his lease long time ago. There is no
Rapid America, LLC. The only reason Rapid
America 1is open is because I am bankrupt.

CHAIRPERSON LOUD: All right.-

MR. GUDE: I took money from my
sister and friends so they took over. There
is no Rapid America. There is no lease. If
you look at the lease, it's my lease, Rapid
America, the one he gave to you. Why should
we interfere with my zoning thing with Rapid

America, LLC? He can't --
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CHAIRPERSON LOUD: Mr. Gude --

MR. GUDE: -- Supreme Court or
Superior Court. I don't know the English
word. We can go and we can judge that. He
comes here and first --

CHAIRPERSON LOUD: Mr. Gude --

MR. GUDE: -- and he --0

CHAIRPERSON LOUD: Mr. Gude, I
think, at least this board member, I get the
general direction of your response to Mr.
Winer. I think without passing judgement on
the weight to be given to your response I
think you have nailed it in terms of
responding.

You have said that vyou have
purchased out the 65 percent. I think Board
Member Moldenhauer mentioned that is a 2006
return so a lot could have happened since
then. One of the things that happened was

that you bought out the 65 percent interest.

MR. GUDE: I pay $150,000 already.

CHAIRPERSON LOUD: Okay. And you
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paid what you paid for it. I think that the
record is -- at least there is testimony with
response to -- I mean, in relation to your
response to Mr. Winer so we don't have to go
back and forth ad infinitum on that.

MR. GUDE: I know, sir, but I'wve
been insulted like what is my status in the
United States. We called me crook.

CHAIRPERSON LOUD: Mr. Gude, the
Board of Zoning Adjustment and hopefully you
and Mr. Winer, he is a member of the bar, and
a respectable person in his own right, to the
extent that you have had insults exchanged,
the two of you can work that out outside of
the hearing being conducted by the BZA.

Let me ask board members if they
have any additional questions for you, Mr.
Gude.

Mr. Winer, I want to thank you for

117

your testimony. As a three-minute witness you

obviously don't get the opportunity to

question Mr. Gude but we appreciate vyou
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showing up and your patience in terms of your
testimony. I think what we'll do is have Mr.
Gude give a closing remark which you are
authorized to do and then we'll decide up here
how best to proceed. Okay? Let's turn back
to you, Mr. Gude, and this is the time for
your closing remarks.

MR. GUDE: Sure. Like we are here
for today Capitol Pizza Mia, LLC to extend C-
2-A. We are not here for Rapid America, LLC.
Of course, of you don't see any problem I
would like to operate the place from 11:00
a.m., 1:00 a.m. 11:00 a.m., 3:30 Friday and
Saturday.

Besides that I have no record to
show there and whatever Mr. Winer says I'm
sorry about that but I paid 65 percent of the
place, $150,000. He has it in his record.
I've been closed like seven months and I'm
sorry I over-reacted because he comes in the
middle of nowhere about my old partner's

authority to be in the court and he insults
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me .

I'm sorry that I acted naive and
stupid but give it to my second language and
I'ma little bit probably Mediterranean so I'm
terribly sorry. That's all I'm here for. I
want to get like my store to be open like
regular daytime so I can make money.

CHAIRPERSON LOUD: Thank you, Mr.
Gude. We appreciate your testimony today.

Thank vyou, Mr. Nichols. What I
want to suggest to the board is maybe we take
a five-minute break and then we come back in
five minutes and discuss the next steps in the
case. We'll take a five-minute break. We'll
come right back out here in five minutes and
let you know how we are going to proceed with
your case. Thank you.

MR. GUDE: Thank you. Sorry
again.

(Whereupon, at 11:44 a.m. off the
record until 12:01 p.m.)

CHAIRPERSON LOUD: Good afternoon.
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We are going to go back on the record in the
case that is before us, the Capitol Pizza,
Capitol Mia Pizza. We don't need to call it
again or anything 1like that. Do we, Ms.
Bailey? Okay. We just adjourned during a --

I think where we are is the board
is taking a look at the record before us as
well as the testimony that came in today from
your yourself, Mr. Winder, the Office of
Planning. What we would like to do is leave
our record open so that we can clarify the
authority and, we have alluded to this earlier
in the hearing, your authority to act on
behalf of the owner of the property under our
rule 3113.4.

We are going to leave the record
open and specifically what we would like you
to submit, Mr. Gude, 1s an authorized -- a
letter in writing authorizing you to represent
the owner. It needs to be signed by the
owner.

In addition to it being signed by
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the owner under 3106.1 it needs to state
specifically that the authorization includes
your -- by appearing before us the owner is
authorizing you to bind the owner with respect
to the special exception case before us.

If you can submit that and along
with that if you can work with your owner to
have a deed submitted that documents actual
ownership of the property.

MR. GUDE: I'm sorry?

CHAIRPERSON LOUD: From the owner.

MR. GUDE: From the owner, right?

CHAIRPERSON LOUD: From the owner.

That 1s correct.
MR. NICHOLS: Mr. Chair, when you

say owner, you mean the Welch family?

CHAIRPERSON LOUD: Yes, sir. Yes,

sir.

MR. NICHOLS: When I went through
your records, and I'll find it in a minute, I
came across the check for some thousand

dollars. You said you advanced that to the
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people that applied for this license.

CHAIRPERSON LOUD: There is -- I'm
sorry.

MR. NICHOLS: I tried to reach Mr.
Welch through whom I got all his business here
and he never called me back. I told him, "Let
me know because do you want me to handle this
case or are one of your lawyers going to
handle it?" They never got back to me.

CHAIRPERSON LOUD: They never got
back to you. You are correct there is a check
in our record and it is executed on behalf --
we have a copy of it. I can find it for you.

MR. NICHOLS: That is written up
by the --

CHAIRPERSON LOUD: It's our
Exhibit 6. The check is actually drawn on the
account of DILA Home Improvement but we
digress. The point is even if the check were
in the record and it was drawn on an account
from the Welch family, the rule takes it a

step further and requires this written
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authorization for Mr. Gude for you to
represent and bind the owner. That is what we
are asking for now.

MR. NICHOLS: 1I'll contact the
Welch family.

CHAIRPERSON LOUD: Okay. It's
very important that it include the deed as
part of that.

MR. NICHOLS: You mean the lease?

CHAIRPERSON LOUD: I'm sorry?

MR. NICHOLS: You mean the lease?

CHAIRPERSON LOUD: Not the lease,
no. The deed establishing the actual
ownership of the site by the Welch family. I
guess it's LLC.

MR. NICHOLS: Do you want me to
get a paper from the tax -- there is a form
they give out who owns the property. It's not
a deed. Do you want me to go down and get a
deed?

CHAIRPERSON LOUD: Can you get the

deed? If you can get the deed or copy the
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deed from the owner --

MR. GUDE: The only records what I
mailed to the people. It shows from the
letters 2005 18th Street it's owned by the
Welch family. You have it in your records,
sir. It's from the government. It's not from
us. May I show it to you here? TIf you look
at this paper from 2005, lot whatever, it says
Welch family so why do we have to prove again
he owns? This is from the government.

CHAIRPERSON LOUD: Do you see a
problem in just getting a copy of the deed?

MR. GUDE: Yes. This is from the
government.

CHAIRPERSON LOUD: No. I'm saying
do you see a problem in you just getting a
copy of the deed to submit with your letter?

MR. GUDE: No, I'll bring in the
letter.

CHAIRPERSON LOUD: Okay.

MR. GUDE: I'm talking about

like --
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CHAIRPERSON LOUD: No, no, no.

MR. GUDE: You said you wanted to
prove he owns the property. 1I'll bring you
the 1letter. 1I'll bring you the letter
tomorrow. No problem.

CHAIRPERSON LOUD: The question
I'm asking is in addition to bringing the
letter do you see a problem with also
including as an attachment the deed? I
understand the point about --

MR. GUDE: I don't know what is
deed. That's why. I don't understand what
deed means.

CHAIRPERSON LOUD: Deed is just a
document evidencing ownership. It's just
another way of corroborating this information.

MR. GUDE: Okay, 1if you say so. I
want you to give me so much time because --
deed paper, right sir?

MR. NICHOLS: Right at the bottom.

MR. GUDE: Okay.

CHAIRPERSON LOUD: Out of an
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abundance of caution I want to make sure that
we, in fact, really need that deed before we
adjourn the case. There is a possibility we
may not.

The other thing with respect to
the authorization I'm going to ask Board
Member Moldenhauer to articulate it because
she raised it. It was an excellent point. I
just don't want to misstate it. You were
talking about making sure that this
authorization includes the name of the entity
that Mr. Gude works on behalf of?

MEMBER MOLDENHAUER: Yes. There
are some clarifications of who is the
applicant. I thought in your testimony you

said you were here on behalf of Capitol Pizza

Mia.

MR. GUDE: My sister. That is the
same last name, Seher Sinem Gude. It's on the
application.

MEMBER MOLDENHAUER: I saw your

sister's name but you both are members of a
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company .

MR. GUDE: Yes.

MEMBER MOLDENHAUER: And that
company is Capitol --

MR. GUDE: Pizza Mia.

MEMBER MOLDENHAUER: -- Pizza Mia.
So all T would say is the authorization should
be for you as a member or as an agent for that
company .

MR. GUDE: Okay.

MEMBER MOLDENHAUER: When the
Welch family authorizes you, they are not
authorizing vyou individually. They are
authorizing you, from my understanding, and if
that is not the factual scenario, clarify that
for us.

MR. GUDE: She was going to be
but, unfortunately, our father is sick and she
is in Turkey. Otherwise she was going to be
here today for the court but then I can bring
the authorization.

MEMBER MOLDENHAUER: But your
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sister also would not be here on her own
behalf. She would be on behalf of Capitol
Pizza --

MR. GUDE: Capitol Pizza Mia.

MEMBER MOLDENHAUER: Okay.

MR. GUDE: She owns it. She gave
the money to the landlord. She pays the loan
and she owns the Capitol Pizza Mia.

MEMBER MOLDENHAUER: Okay. Just
make sure --

MR. GUDE: Shareholder. I have a
small part in there.

MEMBER MOLDENHAUER: If you are
acting on behalf of her and on behalf of
Capitol Pizza Mia, then just provide that.

MR. GUDE: The authorization.

MEMBER MOLDENHAUER: Yes. Thank
you.

MR. GUDE: Thank you, ma'am.

CHAIRPERSON LOUD: Thank you. Did
you get the answer to your satisfaction in

terms of the follow up? Okay. Excellent.
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We are close to adjourning but
before we do, I want to turn to the Office of
Planning one final time regarding establishing
ownership, tracing ownership through both
public records and perhaps private records.
Not private records but an actual copy of the
deed.

Mr. Jackson, are you familiar with
both the computerized database demonstrating
ownership of 2005 18th Street?

MR. JACKSON: Yes, Mr. Chairman.
We looked at the Office of Tax and Revenue
database and pulled up the ownership record
for the property and it does show the Welch
family as being owner. We also actually went
to the recorder of deeds and made a copy of
the deed that is on record there. I don't
have a copy of this today but I can send that
in to be added to the record. It also list
the Welch family as owner.

I should state that the reason we

were looking at the deed was in the record we
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talked about the issue of the alley. We did
that research and tried to pursue that
question. If you would like, I can forward
that to the record and see if that is
sufficient.

CHAIRPERSON LOUD: Thank you. I
think we will leave the record open for OP to
file that as well. That would be very
helpful. We'll leave the record open for the
applicant to file the authorization that
authorizes you to represent and to bind the
owner with respect to the special exception
application.

We would like for you to attach to
that a copy of the deed, D-E-E-D. Your
attorney can familiarize you with that. Then
for the Office of Planning we would like to
leave the record open for you to file the deed
research that -- not the research but the deed
itself that you have in your file as well as
the computerized database record.

Is there anything further in this
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case? We need to set a date, I believe, for
decision on it so let's see. In terms of you
being able to respond to the request that we
have left the record open for, how long do you
think it will take you to do that?To

MR. GUDE: To bring it?

CHAIRPERSON LOUD: Yes, to get an
authorization letter and a copy of the deed.

MR. GUDE: Today is what date?
Friday I can bring it.

CHAIRPERSON LOUD: So you think
you can have it Friday?

MR. GUDE: Monday is the latest I
can bring it.

CHAIRPERSON LOUD: Okay. That is
September 11 or September 14. Mr. Jackson,
how long do you think it would take the Office
of Planning?

MR. GUDE: I'll be able to submit
that today.

CHAIRPERSON LOUD: Mr. Jackson,

how long do you think it would take the Office
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of Planning?

MR. JACKSON: 1I'll be able to
submit that today.

CHAIRPERSON LOUD: Okay. You
submit that today. For yourself, Mr. Gude,
the outside date would be September 14 so then
we can set this for decision -- I just want to
take a look at what the calendar looks like
the next couple of weeks. It looks to me, Ms.
Bailey, like we could probably set this for
decision on September 22nd the first thing in
the morning.

MS. BAILEY: Yes, Mr. Chairman.

CHAIRPERSON LOUD: Okay. Board
members, does that look okay? Okay. So what
we'll do then if you submit by no later than
September 14, and we are looking for Office of
Planning to submit their part today, this case
will be set for decision making on Tuesday
morning, September 22nd. It will be the first
thing that we do Tuesday morning on September

22nd. Okay?
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MR. GUDE: September 22nd. Right?

CHAIRPERSON LOUD: I'm sorry?

MR. GUDE: September 22nd?

CHAIRPERSON LOUD: Yes, sir.

MR. GUDE: 9:30 again?

CHAIRPERSON LOUD: Yes.

MR. NICHOLS: Your Honor, from
your file you list down the owners of the
property. I assume you got it from the
official records of the District of Columbia.

MR. GUDE: That's what I meant.

MR. NICHOLS: Why should I have to
get a deed?

MR. GUDE: Which exhibit number
are you looking at?

MR. NICHOLS: I'm looking at this
here.

MR. GUDE: Right. Well, we are
just going to --

MR. NICHOLS: It says 2005 owner's
address 2005 the Welch Family, LLP.

CHAIRPERSON LOUD: Out of an
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abundance of caution because of the types of
issues that were raised during the course of
the hearing regarding the chain of ownership
issues related to this, we are asking for the
additional things.

Obviously we are able to look at
our record before us and still make a decision
with respect to all of the outstanding issues
but it would be help to the applicant to
follow up and provide what we have requested.
It doesn't sound like it would be much of a
burden.

MR. GUDE: When it rains it pours.

CHAIRPERSON LOUD: Is there
anything further?

MR. GUDE: I have so many things
to do but I'll find time.

CHAIRPERSON LOUD: Okay. You
know, you may consider working, Mr. Nichols,
with the Office of Planning and Mr. Jackson,
who had represented that he had already

obtained a copy of that, that might be the
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easiest way to remove one thing from your
action file. Anything further on this case?
Thank you for your patience this morning.

MR. GUDE: Thank you. Sorry
again.

CHAIRPERSON LOUD: Okay.

Ms. Bailey, anything further on
this case?

MS. BAILEY: Not for this case and
not for the morning.

CHAIRPERSON LOUD: So that's the
morning, right?

MS. BAILEY: That's the morning.

CHAIRPERSON LOUD: All right.
Thank you everyone. We are adjourned.

(Whereupon, at 12:15 p.m. off the

record for lunch to reconvene at 1:23 p.m.)
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A-F-T-E-R-N-O-O-N S-E-S-S-I-0-N-S
1:23 p.m.

CHAIRPERSON LOUD: This hearing
will please come to order. Good afternoon,
ladies and gentlemen. This is the September
8th public hearing of the Board of Zoning
Adjustment of the District of Columbia.

My name is Marc Loud, Chairperson.
Joining me today are Vice Chair Shane Dettman
to my right representing the National Capital
Planning Commission, Mr. William Keating to
his right representing the Zoning Commission.

To my left is Meridith
Moldenhauer, board member of the BZA, mayoral

appointee. The to her left is Ms. Sherry

Glazer, Office of the Attorney General. On my

far left Ms. Beverley Bailey, Zoning
Specialist here in the Office of Zoning. We
will be joined shortly by Mr. Clifford Moy,
Secretary of the BZA.

Copies of today's hearing agenda

are available to you and are located to my
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left in the wall bin near the door. Please be
advised that this proceeding is being recorded
by a court reporter and is also webcast live.
Accordingly, we must ask you to refrain from
any disruptive noises or actions 1in the
hearing room.

When presenting information to the
board, please turn on and speak into the
microphone first stating your name and home
address. When you are finished speaking,
please turn your microphone off so that your
microphone is no longer picking up sound or
background noise.

All persons planning to testify
either in favor or in opposition are to fill
out two witness cards. These cards are
located to my left on the table near the door
and on the witness tables. Upon coming forward
to speak to the board please give both cards
to the reporter sitting to my right.

The order of procedure for special

exceptions and variances 1s as follows.
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First, statement and witnesses of the
applicant, government reports including the
Office of Planning, the Department of Public
Works, etc., the report of the Advisory
Neighborhood Commission, parties or persons in
support, parties or persons in opposition, and
then finally closing remarks by the applicant.

Pursuant to Sections 3117.4 and
3117.5 the following time constraints will be
maintained. The applicant, the appellant,
persons and parties except an ANC in support,
including witnesses, are allotted 60 minutes
collectively. Appellees, persons, and parties
except an ANC in opposition including
witnesses 60 minutes collectively as well.
All individual witnesses are allotted three
minutes.

These time constraints do not
include cross examination and/or questions
from the Dboard. Cross examination of
witnesses 1s permitted by the applicant or

parties only. The ANC within which the
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property is located is automatically a party
in a special exception or a variance case.

Nothing prohibits the board from
placing reasonable restrictions on all cross
examination including limiting it to what was
brought out on direct, limiting it to
relevance, placing time 1limits and other
limits on the scope of cross examination.

The record will be closed at the
conclusion of each case except for any
material specifically requested by the board.
The board and the staff will specify at the
end of the hearing exactly what is expected
and the date when the persons must submit the
evidence to the Office of Zoning. After the
record is closed no other information will be
accepted by the board.

The Sunshine Act requires that the
public hearing on each case be held in the
open before the public. The board may
consistent with its rules of procedure and the

Sunshine Act enter executive session during or
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after the public hearing on the case for
purposes of reviewing the record for
deliberating on the case.

The decision of the board in these

contested cases must be based exclusively on

140

the public record. To avoid any appearance to

the contrary the board request that persons

present not engage the members of the board in

conversation. Please turn off all beepers and

cell phones at this time so as not to disrupt
this proceedings.

The board will make every effort
to conclude the public hearing as near as
possible to 6:00 p.m. If the afternoon cases
are not completed at 6:00 p.m., the board will
assess whether 1t can complete the pending
case or cases remaining on the agenda or if
it's more appropriate to continue the case to
the next available date.

At this time the board will
consider any preliminary matters. Preliminary

matters are those which relate to whether a
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case will or should be heard today such as
requests for postponement, continuance, or
withdrawal, or whether proper and adequate
notice of the hearing has been given.

If you are not prepared to go
forward with a case today, or if you believe
that the board should not proceed, now is the
time to raise such a matter. Does the staff
have any preliminary matters?

MS. BAILEY: Mr. Chairman and
members of the board, to everyone good

afternoon.

CHAIRPERSON LOUD: Good afternoon.

MS. BAILEY: No, sir. I do not.

CHAIRPERSON LOUD: Thank you, Ms.
Bailey. Then let's proceed with the agenda.
Would all individuals wishing to testify in
this afternoon's two cases please rise to take
the oath. Ms. Bailey will administer the
oath.

(Whereupon, the witnesses were

sworn. )
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CHAIRPERSON LOUD: Thank you very
much. Ms. Bailey, are we ready to call the
first case?

MS. BAILEY: Yes, Mr. Chairman.
It's the application of D.C. Primary Care
Association and the number is 17954. It's
pursuant to 11 DCMR Section 3404.1 and 3103.2
for a special exception to reduce the number
of required off-street parking spaces under
Section 2108 and a variance from the rear yard
requirements under Section 404 to construct a
health carte clinic.

The property is located in the R-
5-A District at premises 1500 through 1510
Galen Street, S.E., 2211 and 2215 16th Street,
S.E., and an alley closed in Square 5795. The
property is also known as Square 5795, Lots 1,
23, 24, and 800.

CHAIRPERSON LOUD: Thank you, Ms.
Bailey. Good afternoon to the parties. Let
me ask a question before we get started in

this case. Is ANC-8A present today? Good
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afternoon. Can you join us at the table? I
think you need to take our oath. If you could
stand and raise your hand and Ms. Bailey will
administer the oath.

(Whereupon, the witnesses were
sworn. )

CHAIRPERSON LOUD: Thank you. I
just want to get an overview of the case and
the witnesses. I saw about seven witnesses
take the oath earlier. You've got with you
three of your witnesses at the table?

MR. BROWN: That's correct.

CHAIRPERSON LOUD: Okay.

MR. BROWN: We have resources here
that are available should they be needed but
we  have three primary witnesses, Ms.
Baskerville, the head of DCPCA, Chris Kabatt,
our traffic engineer, and Beth Buffington, our
project Architect. Those will be our primary
witnesses.

CHAIRPERSON LOUD: Okay. Let me

see by show of hands in the audience if there
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are witnesses here for this case, any
additional witnesses for this case. Okay,
thank vyou. So the three of you wish to
testify not in this case. You wish to testify
in --

MR. BROWN: There are additional
resources from DCPCA.

CHAIRPERSON LOUD: Okay. All
right. Apart from the additional resources
are there any specific witnesses who would
like to testify in this case that are part of
our audience right now, either in support or
in opposition to the case? Okay. Very good.
Just wanted to get a sense of what we are
working with here this afternoon.

I'll tell vyou what, Mr. Brown.
You kind of suggested that you had resources
available if we needed them. I don't know
what you were trying to suggest but I think
the board has read the case and has some sort
of targeted questions so you may want to

coming out of the gate sort of tailor your
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presentation accordingly.

We think the applicant from what
we can see has made a strong case for relief.
As I said, I think there are some questions
regarding the reduction to 78 parking spaces
from the required 99 and just making sure we
get some good information on the record as to
why that would not cause an impact in the
neighborhood.

So with that let me turn it over
to you so that you might introduce yourselves
and each of your resources introduce yourself
and your address and then you can go through.
I don't think you have to go through a full-
blown presentation of your case but certainly
emphasizing some of the traffic and
transportation elements of it and then we can
take it from there.

MR. BROWN: Again, so we can
respond efficiently, are there any issues
beyond that that we can also hit upon so that

we try to answer. I'm not so sure I'm allowed

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

146

to ask the board questions but if there are
any other issues, by all means let us know.

I'm Patrick Brown from Greenstein,
DelLorme & Luchs. To my left is Sharon
Baskerville, the head of DCPCA. To my
immediate <right Chris Kabatt, Wells and
Associates, the traffic engineer, and Beth
Buffington next to him from Little Architects.

While we will try to keep our
presentations limited, I would like Mr. Kabatt
and Ms. Buffington to be recognized as experts
in their respective fields. Their resumes are
attached to our prehearing statement which I
hope you all received.

Both have dealt extensively 1in
these type of issues before either this board,
the Zoning Commission, or similar boards in
other jurisdictions. I think it would be
appropriate to recognizer Mr. Kabatt as an
expert witness 1in traffic engineering and
traffic demand management and Ms. Buffington

is a project architect in this matter.
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CHAIRPERSON LOUD: Thank you, Mr.
Brown. Let me see if board members have any
questions or issues regarding that. I have
reviewed submissions regarding that and I
don't have any questions. Then following the
board we'll see if the ANC representative has
any concerns as well.

To that last point, we didn't get
the opportunity to ask you to introduce
yourself for our record so now would be a good
time for you to do that. You have to cut on
your microphone and a green light will appear
at the base of the microphone. I don't think
the court reporter is picking you up.

COMMISSIONER JONES: Good
afternoon everyone. My name is Mike Jones.
I represent Ward 8A-04 Anacostia as
commissioner. I'm glad to be here and wish
everyone a good day.

CHAIRPERSON LOUD: Thank you,
Commissioner Jones.

COMMISSIONER JONES: TIf you have
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any questions that will be pertaining toward
adding on to my community and building onto
the foundation, you can call on me and I will
most certainly give my true testimony on how
building on is very useful to the community
that I represent.

CHAIRPERSON LOUD: Thank you,
Commissioner Jones. Are you the -- I think
the report was signed by Chairman Muhammad for
8A but are you the designated representative
for them?

COMMISSIONER JONES: I was elected
to represent that district where the
discussion 1lies ahead to begin making a
decision on whether or not it's going to be
pursuing granting the Healthcare Center there
for my district.

CHAIRPERSON LOUD: Okay. Thank
you again, Commissioner Jones. Let's now see
if board members have any questions regarding
the expert qualification. Okay, don't see

any. Your proposed experts have been accepted
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Commissioner Jones.

Commissioner Jones, did you have
any issues with respect to Mr. Kabatt and Ms.
Buffington being admitted as experts this
afternoon?

COMMISSIONER JONES: No, sir. I
really don't have any objections to building
onto the foundation that we have in Ward 8.
It's not about, you know, really building onto
unless it's a priority purpose for being
useful in my community that would give access
to my citizens and residential neighbors to
provide something that 1is pertinent toward
bringing them forward and moving forward in

the area that I represent.

CHAIRPERSON LOUD: Thank you, sir.

So it doesn't sound as though there are any
objections with respect to that. I think as
the applicant moves forward and talks about

access to affordable healthcare 1in your

community that he will be addressing the
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concerns vyou have about building on the
foundation in Ward 8.

Why don't we go back to you, Mr.
Brown, and you can proceed.

MR. BROWN: My first witness 1is
Ms. Baskerville from DCPCA. She has submitted
into the record and you should have received
a copy of her testimony. I don't think we
need to go through that in its entirety but I
think picking up on the point that the ANC
Commissioner Mr. Jones made and I think really
the underlying importance of this project to
the community.

Maybe, Ms. Baskerville, if vyou
could just briefly in an abbreviated fashion
lay the foundation for why here, why this
clinic, why it's important, and then I think
we'll move on.

MS. BASKERVILLE: Thank you. If
you are ready for me to speak, I am ready to
speak. Yes, I will abbreviate this very long

testimony that gives you a lot of background.
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Let me say essentially this is the
fruition of about four or five years of work,
a vision that the Primary Care Association
calls Medical Homes D.C. for analysis of the
needs of the city, especially east of the
river and lack of access to the community for
critical primary and preventive care services
that can be delivered regardless of a person's
ability to pay.

DCPCA has a history of doing about
14 projects, some expansions, some rehab, and
then about probably five from the ground up
across wards in the city designated as high
need with a lot of burden of chronic disease
and little access.

So that is what brings us to Galen
Street. After about four years and
consideration of about 10 potential sites that
were ruled out for many, many reasons we chose
this site and had the opportunity to purchase
the D.C. Primary Care Association. The

capital project was funded initially by the
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city, an initial investment under the former
mayor of $21 million.

We have since leveraged another
$39 million and are walting to hear about
another $40 million. This will create two
health centers in Ward 8, a large health
center in Ward 7. We have other health
centers going up in wards across the city.

To focus on Galen Street and this
particular property we did purchase it. We
removed a condemned building from there and
have secured the property and then began the
process of community involvement with the ANC
to help people understand what was going to
happen there.

This health center will replace
what is known as the Anacostia Clinic or W
Street Clinic. 1It's a former public health
clinic. It's a quonset hut. If you are old
enough to know what a quonset hut is, it's not
the kind of place people should have to get

healthcare.
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Unity Healthcare took it over when
the public health system went down and has
done a great job in a very difficult kind of
situation. We feel like the community
deserves this state-of-the-art health center
and that is really what is planned to build.
We have secured the funding. The way the
funding structure is set up is that we create
the financing.

DCPCA will own it until
construction is completed. Our partner, Unity
Healthcare is responsible for 25 percent of
the construction cost and we grant 75 percent
through public money. Then it will be turned
over completely once the complete construction
is done.

T can give you any other
information you want but I think our long
story here is enough. So we are there and we
are ready to create a state-of-the-art health
center that gives people dignity and access to

healthcare regardless of whether they are
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ensured, whether they have any money to pay.
But it's also a place that doesn't get
healthcare so anyone who has money or
insurance is also welcome as well.

CHAIRPERSON LOUD: Thank you, Ms.
Baskerfield?

MS. BASKERVILLE: Baskerville,

yes.
CHAIRPERSON LOUD: Baskerville.
MS. BASKERVILLE: Like the hound.
CHAIRPERSON LOUD: All right,
Baskerville. Let me see if board members have

any questions or want to hold off and just ask
questions after all the witnesses have
concluded. It doesn't look like there are any
questions right now.

MS. BASKERVILLE: Okay.

CHAIRPERSON LOUD: We know where
you'll be in case they do have questions and
we can move on to Mr. Brown's next witness.

MR. BROWN: And, if I could, just

to step back one second, the presentation
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boards that are here you've also received a
hand-held version that may be easier for you.
Going forward we'll try to tailor our use of
those to your specific questions. I do want
to put the context in three points.

One, the reduction in parking
which is really in this case while we are in
a special exception mode, much lesser
standard, this would be a classic variance
case which, as the board knows, is a much
higher standard.

For clarity purposes, when we
filed the original application we were talking
about providing a total of 81 spaces. Through
the ongoing development process we had to
reduce that to 78 so that going from 18 to 21
space deficit which is still very much within
the 25 percent special exception test. I know
Mr. Keating and the board is following that.
There seems to be a very strong move toward
less parking, not more, as a philosophical

approach.
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Also, just for clarity purposes
the variance. The variance from the rear yard
is only related to the length of what we call
the wupper parking 1lot. The bulk of the
building along the rear is at grade and has
the full required 20 foot rear yard.

The parking area there by virtue
of the topo is just literally in the backside
sticking up. By definition the parking lot is
flat but it sticks up in the back because of
the 31-foot drop in grade between Galen and W
Street.

The other thing is OP and DDOT
have submitted reports. For clarity purposes
all the conditions set forth which resolve
around transportation demand management are
acceptable to the applicant with one important
exception.

The concept of subsidizing
employees who car pool in all likelihood
parking won't be charged for, certainly not

for patients and unlikely for employees. The
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concept of providing a subsidy to employees
car pooling is something that the operators of
this facility are not in a position to provide
for a variety of reasons.

One, the cost and, two, this is
only one of 25 locations that Unity operates.
The inability to single out this location for
special benefits is something that they can't
do and will have a ripple effect across their
other facilities.

At the same time the flex benefits
and other traffic demand management mechanisms
that can be provided across the board, all
their facilities are appropriate.

With that, I think I would let Ms.
Buffington take you through the site very
quickly but focusing in on issues that give
rise to the parking issue and also how the
site 1s unique for purposes of limiting
parking but also the location of the parking
and how 1it's 1laid out in providing that

parking and access all of which where a great
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deal of time was spent with the community
viewing, discussing, refining. With that --

CHAIRPERSON LOUD: If it's okay,
Mr. Brown, before you do that, let me ask you
a couple of quick questions based on what you
just said and then you can get that out of the
way and go on to Ms. Buffington. When you were
providing 80 spaces the reduction was 21.2
percent. When you went down to 78 do you have
a calculation for what it became?

MR. BROWN: When it was 81 spaces
a reduction of about 19 percent.

CHAIRPERSON LOUD: Okay.

MR. BROWN: We went down -- by
losing three spaces the reduction went up to
21 percent.

CHAIRPERSON LOUD: Okay. All
right.

MR. BROWN: Thinking in terms of
basically 100 parking spaces were required
here, 99. The math is easy for me.

CHAIRPERSON LOUD: But we are
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under the 25 percent. Okay. You had
indicated that your client agrees with the
recommendations of both OP on page 3 of its
report regarding transportation management,
but did I also hear you correctly to stay you
had agreed with those recommended by the DDOT
report?

MR. BROWN: They largely overlap
with the exception DDOT went further and asked
for shower facilities related to the bicycle
facilities which is acceptable. They then for
car pooling purposes they asked us to provide
employees a subsidy. You get a certain level
of subsidy for two-person car pooling and a
greater subsidy for three or more person car
pooling.

That, as I mentioned before, is
unacceptable to the applicant and through its
operator Unity, again, not being able to
provide that kind of financial subsidy for
financial reasons as well as maintaining a

continuum of benefits across their 25
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locations. They can't favor an employee at
this 1location or an employee at another
location.

CHAIRPERSON LOUD: Okay. But,
again, apart from that, the applicant is in
agreement with providing changing zrooms,
showers, and lockers for DCPCA employees as
recommended by the DDOT. Okay.

Let's see 1if board members have
any questions. Okay. It doesn't appear at
this time so we can go on to your next
witness.

MR. BROWN: Could we get the hand-
held microphone?

CHAIRPERSON LOUD: Ms. Bailey has
a hand-held microphone, Ms. Buffington. If
you need to approach the exhibits, this is one
of our resources that will help you do that.

MS. BUFFINGTON: Thank you. As I
said, my name 1is Beth Buffington. I'm a
principal with Little Diversified

Architectural Consulting. We have been really
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trilled to have an opportunity to work with
DCPCA and Unity on this project.

Just to give you an overview, and
I'm sure you have already looked at vyour
materials, but the site is here. 1It's right
next to the -- I'm blanking on the name but
there is an historic property.

MR. BROWN: The Frederick Douglass
home.

MS. BUFFINGTON: I'm sorry. The
Frederick Douglass home right here. If you
know that property at all, it's very hilly and
that house is up on a hill. The parking for
the Frederick Douglass site 1s right down
here. It's actually taken a little piece of
15th Street here and the Park Service visitor
center is down here.

The existing facility, which here
are the images of it, you can see it has
virtually no windows. It's right here on W
Street so 1it's fairly close to this site.

This is the site of the new clinic in greater
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detail.

You can see that there was a four-
story apartment building on the back of the
site which has been demolished for safety
purposes. It was abandoned. Here is 16th
Street, W Street. Good Hope Road is up here
and Martin Luther King is over here and we
understand that is where the new trolley line
is going to go.

We have a few images here of the
neighborhood which we would be glad to show
you but since you asked about parking, I think
it's important to understand the challenges of
this site.

This diagrammatically shows the
grading on the site so you can see from 16th
Street you go up 34 feet in about 150 feet
here up to the top of the hill. 16th Street
is much lower than the actual buildable
portion of the site.

Because of the property that 1is

owned, there is a narrowing of the site here
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and that is where we are asking for the alley
closure right in this area to combine these
parcels. I think that the green lines give
you a very good idea diagrammatically of what
is happening. There's a hill. This is the
top. It goes back down on the other side.

So when we came to designing a
building for this site, the first thing we
looked at since this is going to be the main
access as people will be coming down 16th
Street was to look at locating the building
with its facade on this street. That created
a great many issues for us because of the
grading on the site and also the proportion of
the site.

In working with the community, the
community's serious concerns about this site
were that it have easy access. You can
imagine for someone who is i1l to get up a 30-
foot hill to get access to the building is one
of the main considerations.

People seriously would not be able
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to do it if they came by public transportation
and were dropped off on 16th Street that
getting up the hill was going to be a problem
for them. We began to look at schemes that
gave us access to a lower level.

We were able to combine the idea
of having a lower level parking that took
advantage of really all of the area that we
can park on the site in one level underneath
the building. You can come in 1l6th Street
here. You can walk in.

There 1is a path to a front door
where vyou can go up elevators into the
building. Or a lot of people are dropped off
by friends or relatives or by taxis. There is
a drop-off area here where patients can be
dropped off. Again, they come into a main
reception area and go straight up into the
building.

One of the important things about
a clinic like this, and particularly important

to the patient dignity is to have a very

NEAL R. GROSS

COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

165

simply system of way finding so that when you
come to the clinic you can be oriented to
where you need to go and then go into the
building and it's very obvious where the
doctor 1is that you need to see and where the
clinic is.

There would be a reception area
down at the bottom where people would enter
the building and they would be immediately
told, "Your appointment is on the third floor.
Your appointment is on the second floor. Take
the elevator up. There is a waiting room."

There is a waiting room that is
easily visible from the outside on each level.
You come wup the elevator and you are
immediately admitted into the building. This
floor 1is a walk-in clinic and it has a
pharmacy. There is also a street door on this
level because if you have walked up the hill,
you can enter the door here.

This is the other area that Mr.

Brown was describing before where we are
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looking for the zoning relief on this piece.

What happens is in order -- when you come up
Galen Street here and enter this small parking
lot which we are considering to be service

parking and staff parking at the back, when
this is flat it just sticks out of the ground
so we end up with this corner of the building
which is actually above grade so we are asking

for relief from the rear yard setback for that

piece of the parking area. It's also where we

have our dumpsters.

The building, as I said, is
organized then very simply around this waiting
area on each floor, the different clinics, the
family practices, the dental clinic, the WIC.
There is circulation here to a stair and this
is open and glassy and brings a lot of light
into the clinic.

Just to give you an idea of what
it looks like, as you enter the building from
Galen Street this is what you'll see. You'll

see stairs going up on your left 1f you want
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to go in and enter at the upper level, or you
can enter this lobby at the bottom. This is
also where people are dropped off at the lower
level. This is from the street looking back
at the building.

As you look at the building from
the Frederick Douglass home this is the view
that you see. Again, this is just our
concept, an early concept of what it would
look 1like as you enter one of the clinic
lobbies on a typical floor.

CHAIRPERSON LOUD: Thank you.
Thank you for both the presentation and the
submission as well. Let me see 1f board
members have any questions for you regarding
the presentation.

COMMISSIONER KEATING: A quick
couple of questions. The view in the upper
right-hand corner on the sketch, you said that
is the view from the Frederick Douglass home?

MS. BUFFINGTON: Yeah. When you

-- 1it's really actually -- it's not really
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from the Frederick Douglass home.

COMMISSIONER KEATING: Okay.

MS. BUFFINGTON: It is from that
side. Actually one of the reasons that we put
in this slot window here is because you can
actually -- when there aren't any leaves on
the tree you can see back and see the
Frederick Douglass home.

That view 1is taken from this
corner right here which is the corner of Galen
and 15th Street right at that corner so, yeah.
It's actually a beautiful area. It's an
awfully nice property to be next to.

CHAIRPERSON LOUD: Thank you, Mr.
Keating.

Any additional questions? Okay,
Commissioner Jones, did you have any questions
for Ms. Baskerville?

COMMISSIONER JONES: Yes, sir. I
would 1like to go and take a look at the
schedule that is on display.

CHAIRPERSON LOUD: Yes, sir.
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COMMISSIONER JONES: One second.

CHAIRPERSON LOUD: Okay. We'll
allow you an opportunity to take a look at
that.

Mr. Brown, that is also a handout,
correct?

MR. BROWN: Yes.

CHAIRPERSON LOUD: Okay. Does
Commissioner Jones have that? Are you aware
of whether or not he has that in handout form?

MR. BROWN: We made enough copies
so we could -- we submitted a dozen copies.

CHAIRPERSON LOUD: And there is an
extra one there. Okay. You may want to give
him that so that he can reference that.

COMMISSIONER JONES: I want to
clarify something. This is 16th Street here.
This is W. This the Frederick Douglass. This
is upper W Street going toward Martin Luther
King Avenue and Frederick Douglass here. That
is the museum. Just to clarify on what she

was saying on the view site of it, 1l6th, W
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here.

Further down would be Martin
Luther King Avenue going toward Union Temple.
As you notice, Frederick Douglass home sits on
W Street. Further down west would be Union
Temple going towards MLK, Jr. Avenue S.E.
here. This is to clarify the explanation of
your pictures that were taken in support of
the ANC.

CHAIRPERSON LOUD: Thank you,
Commissioner.

Yes, sir.

COMMISSIONER KEATING: Thank you,
Mr. Jones. I guess that is what I thought
originally. The view from the Frederick
Douglass home is actually the back corner of
the parking garage, not the front of the
building. That's where I was getting
confused.

MS. BUFFINGTON: Well, actually
all you'll see if the back of the parking

garage and you won't really see the parking
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structure at all, I mean, except where it
sticks up out of the ground a 1little bit
there. It's not really a -- I mean, it is a
parking structure because the grade sort of
goes away.

COMMISSIONER KEATING: The view in
the upper right-hand corner looks to me like
the front of the building if I'm understanding
these drawings correctly right. Maybe I just
don't have my glasses on and I can't see very
well.

MS. BUFFINGTON: The upper right-
hand corner I guess you would call it the
back, although it is the sort of clinic side
of the building. The front is this shape --
I mean, it's the place where you see that
there is a clinic there and there are the
waiting rooms here so it would be lighted.
The idea is that it is sort of a beacon and
that you recognize that is the place you are
heading to the main entrance.

MR. BROWN: It would be coming
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from 16th.

MS. BUFFINGTON: Yes. Inasmuch as
this is not that entrance, I guess this is the
back of the building.

COMMISSIONER KEATING: In the
drawings we have here is there any attempt
because I can see how if you are standing at
Frederick Douglass you are looking up the hill
at this elevated garage sticking up that looks
like precast concrete. Is there any attempt
here to kind of soften that?

MS. BUFFINGTON: It would be
landscaped along that edge.

COMMISSIONER KEATING: I'm looking
at that corner.

MS. BUFFINGTON: Well, you can't
really see it because they've got landscaping
along 15th Street there.

COMMISSIONER KEATING: Okay.

MS. BUFFINGTON: It isn't shown in
this because this was just an early

developmental model.
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COMMISSIONER KEATING: Okay.

MS. BUFFINGTON: The trees take up
a lot of memory. That actual edge along --
look along 15th Street there.

COMMISSIONER KEATING: Right here.

MS. BUFFINGTON: Yes, on the
Frederick Douglass side. They have already
landscaped along there to screen.

COMMISSIONER KEATING: This isn't
sticking up in a way that you can see it?
Okay.

MS. BUFFINGTON: You will be able
to see it a little bit but we'll landscape
along that edge.

COMMISSIONER KEATING: Okay.

CHAIRPERSON LOUD: Thank you, Mr.
Keating. I believe we are ready to move on to
your final witness.

MR. KABATT: Good afternoon. I'm
Chris Kabatt, a senior associate with Wells
and Associates and we were retained by DCPCA

to evaluate the traffic and parking impacts of
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Street.

We  prepared a transportation
impact study that was dated July 13, 2009, and
then was revised the 19th of August, 2009 to
reflect the further reduction 1in parking
spaces. The report was reviewed by DDOT and
they support the parking reduction suggesting
that the applicant should continue to focus on
providing means for the facility to use mass
transit access to the site.

As was alluded to earlier, DCPCA
will implement and manage a transportation
command management program with measures that
are consistent with DDOT's recommendations
including the employees have an option to
participate in a flex spending account. They
will encourage car pooling and they are
providing several bike racks on site and also
they are amenable to providing that shower for
the employees.

There is an existing clinic on W
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Street that has a small parking lot of 24
spaces. There is also on-street parking that
is permitted on W and Chester Streets in that
vicinity. The proposed clinic would have 78
off-street parking spaces and we estimate that
approximately 81 employees would be on the
site at any one time as a maximum.

Access to the 6l-space surface
parking facility -- well, surface and then it
goes underneath the Dbuilding, would Dbe
provided via 16th Street. Then there is also
a 17-space parking facility that is accessed
by Galen Street. Access to the building would
be provided via a reception area of the lower
parking level and there is also an entrance on
Galen Street.

The scope of the traffic study was
established based on conversations with DDOT
and the study included five study
intersections, eight other developments in the
site wvicinity that are yet to be built, an

annual background growth rate of 1 percent,
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the proposed healthcare clinic, and also the
Transportation Command Management Program.

The proposed clinic 1is estimated
to generate 64 AM peak hour vehicle trips and
88 PM peak hour vehicle trips. These trips
would have minimal impact on the adjacent road
network. Ninety-nine parking spaces are
required per the D.C. municipal regulations.
The proposal includes 78 spaces, a reduction
of 21. The 78 spaces are adequate for the
clinic based on the following.

Up to 81 employees can be expected
to use the building at any one time. Based on
the usage of the existing facility it 1is
anticipated that 16 visitors or patients would
be on the site at any one time. That is on an
hourly time. Thus, approximately 97 people
could reasonably be expected to wuse the
proposed building at any one time.

Patients would likely be dropped
off at the clinic, walk, or use some mode of

transportation other than their private

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

177

vehicle. If spaces are not available in the
garage or on that lot on Galen Street, on-
street parking is provided in the immediate
site vicinity.

On-street parking spaces would be
used by visitors to the clinic in the event
that parking is not available within the
garage. The Unity Healthcare Clinic 1is also
served by Metro bus. There is a Metro bus
stop right at the corner of 16th Street and
Galen Street. It is for the W6 busline that
goes to the Metro station.

Parking for this type of use, this
healthcare clinic, typically peaks during the
middle of the day when residential parking is
typically low. As you can see on this aerial
image that is up with the site plan, it's
daylight. It looks like it's wintertime in
the afternoon based on the shadows but you can
see that the residential use 1f around it.
There is on-street parking available.

I would also note that Galen
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Street west of 16th Street mainly would serve
or would be used by the clinic. There are no
other driveways in the main area on Galen
Street. There is an alley that serves the
residential units to the south of the site.
In the event that additional parking 1is
needed, we feel that Galen Street would be a
good alternative.

The Anacostia Metrorail station is
approximately 3,300 feet from the site. This
also provides public transportation for the
clinic. They could either walk or get on the
bus to 1l6th Street. Additionally, within
three to five years street cars are planned to
upgrade along Martin Luther King, Jr. Avenue.
This is west of the site and a visitor, an
employee, or a patient could either walk or
take the bus.

Also, as mentioned earlier, there
is a passenger drop-off area at the main
entrance and this will provide a convenient

means of reaching the clinic without driving
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your own vehicle. There are sidewalks in the
site area that would provide a connected
network to W Street and eventually down to
Martin Luther King, Jr. Avenue.

Again, Jjust to stress that the
developer has agreed to develop and implement
a DTM program that 1is geared towards both
employees and visitors of the clinic. That
concludes my testimony and I am here to answer
any questions.

CHAIRPERSON LOUD: Thank you, Mr.
Kabatt. Let me see if board members have any
questions and then we'll turn to Commissioner
Jones.

VICE CHAIR DETTMAN: Good
afternoon, Mr. Kabatt. I have a few questions
about page 15, table 3 of your report just in
terms of how you went about calculating the
number of trips that the facility is expected
to generate. I think that you relied upon the
ITE standard.

I didn't see anywhere 1in the
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report what that standard is in terms of
whether it's based on the number of employees,
square footage of the building, number of
visitors expected. Can you let me know what
that was?

MR. KABATT: It is -- we did base
it on the Institute of Transportation
Engineers who publishes a trip generation
manual and they do a survey of uses that fit
this category across the country. This
particular clinic that we chose was based on
employees so it was per 81 employees at the
site.

Then we did take a non-auto mode
split that would be appropriate for this area
based on the WMATA ridership studies that have
been done. We took the ITE typical trip
generation ride and then applied that mode
split to come up with our number of trips.

VICE CHAIR DETTMAN: Okay. So
essentially the ITE manual is giving you some

kind of metric where you are multiplying the
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number of employees which I believe was 817

MR. KABATT: Yes.

VICE CHAIR DETTMAN: And you are
getting your trips. Okay. Then you are
further reducing from 81 by applying the mode
split, the 12 percent mode split?

MR. KABATT: Yes, we take a
reduction.

VICE CHAIR DETTMAN: Okay. So the
number of trips that are presented in your
report don't take into account the number of
clients that may be coming and going from the
site. Is that correct?

MR. KABATT: Well, the wvariable
that we use is employees but it's just not
stating trips that are generated by employees.
It's just a variable for the site so when
sites were measured at other locations in the
United States, they counted -- everybody is
counted at the driveway, employees, visitors,
patients.

VICE CHAIR DETTMAN: Okay. I
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guess maybe the general assumption there is
that the more employees the higher the number
of trips whether it be employees or visitors.

Kind of what I'm getting at 1is
that 2108.3, which is the provisions that we
are applying to this reduction request,
requires us to take into consideration that
the maximum number of students, employees,
guests, customers, or clients that can
reasonably be expected to use the proposed
building or structure at one time, I guess one
assumption could be that you have only taken
into account the number of employees that are
coming to this building in terms of the number
of trips generated.

I'm trying to find a level of
comfort with the number of trips that you are
presenting and whether that takes into account
the number of people in terms of patients
coming into the building.

MR. KABATT: It does.

VICE CHAIR DETTMAN: It does?
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Okay. Finally, when calculating your
background the additional development projects
in the area that you accounted for, how did
you come to include those projects? One big
project I see missing is the potential -- the
future redevelopment of St. E's and why that
wasn't included.

MR. KABATT: We had discussions
with DDOT and what we do is we typically talk
with them and look at economic development and
webpages and see what is appropriate in this
area. We try to -- we don't limit it to our
study area but a project that may have a
direct impact on the intersections that we
studied.

Something like St. E's or another
project that is to the north or the south or
east or west of us we also do apply that 1
percent growth rate on trips on Good Hope Road
or 1léth Street and that accounts for other
development that may happen regionally.

VICE CHAIR DETTMAN: Okay. All
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right. Thank you.

CHAIRPERSON LOUD: Thank you, Mr.
Dettman. Are there other questions? Okay.
I have a quick follow-up question regarding
Mr. Dettman's question to you. I think you
testified that the peak period would see about
97 persons on site. Did I understand that
correct?

MR. KABATT: Yes.

CHAIRPERSON LOUD: Okay. That
would be mid-day roughly according to what I
thought I heard as your testimony.

MR. KABATT: Right. What I
understand is that at any one time there could
be up to 81 employees and on average there
would be about 16 patients and likely mid-day
is typically when it peaks.

CHAIRPERSON LOUD: Okay. So you
actually anticipated my question. The
difference between the 81 here on page 15,
which looks 1like it came out of something

called a code 630, which would be
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standardized, I guess, across all clinics for
the purposes of your study.

The difference between that 81 and
your testimony of 97 is that you would have 81
employees there at the peak period plus you
would have 16, 17 clients using the site.
Then vyour different transportation demand
package elements are the ways that you will
account for how those folks would be satisfied
by not having the additional 20 or so parking
spaces, everything from Metrorail to the bus
route, the W6 and so on and so forth.

MR. KABATT: The bike racks. I do
just want to be clear that we used 81 in this
table simply because we used employees as the
variable. Again, using that trip generation
rate does account for -- ITE did account for
everybody that comes to that site through that
driveway so they didn't discount anything for
whether it was a patient or a visitor. They
did not just count employees so that the rate

as used to generate does include visitors and
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patients as well as employees.

CHAIRPERSON LOUD: How many bike
racks are you going to be providing? I wasn't
sure.

MS. BUFFINGTON: Actually, I
didn't mention that. We have about -- we have
room for about 20 bikes underneath the
building. Would you like to see?

CHAIRPERSON LOUD: No, but just to
sort of get the number that you are looking
at. Is it 207

MS. BUFFINGTON: At least 20.

CHAIRPERSON LOUD: Okay. I don't
have any additional questions. I don't know
if board members do. It looks like Mr.
Keating does.

COMMISSIONER KEATING: Just a
couple quick ones. There is an existing site
or existing clinic now. Did you look at how
many of those employees are actually driving
to work to try to understand? I'm assuming

that some of those employees at the existing
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site will be now moved to this site. Do you
know what that current percentage is for
existing employees for driving to the office?

MR. KABATT: We did do a count at
the existing facility. We wanted to be
discreet 1in doing it and not sort of tip
anybody off we were counting. What we found
was difficult was to differentiate if that
person was an employee or a visitor.

What we did find is that 47 to 58
percent of the people coming to the facility
used some other mode of transportation. They
either walked or they took the bus and then
walked into the building. In other words,
they did not park in the parking lot.

MS. BASKERVILLE: If I can just
make one statement. The new facility will
double in size of the current facility in
terms of the capacity for patients and
employees so that has been all factored in,
the change between what was and what is to be.

COMMISSIONER KEATING: Right, but
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what I'm hearing is kind of good news relative
to the number of spaces which is the number is
50 percent of folks coming into the building
whether employees or clients will have a
vehicle.

If your peak number is 100, you
might expect 50 of the spaces to be used at
any given time which is far less than the
number of the 78 spaces that you are looking
at. 1Is that correct? 1It's the mid point
between 47 and 58.

MR. KABATT: There is a little
more involved because an employee may drive
and then park there all day whereas visitors
and the patients would go and leave within an
hour or two hours. Again, we are comfortable
with the 78.

There 1s a high percentage of
patients that do use some other mode and
discussions with DCA and Unity Healthcare we
understand that there is a percentage of 10

percent or so of employees that do use public
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transportation.

The 78 we are comfortable with it
and, again, in any event, there may be one or
two or three or four visitors that need to use
or come to the site and there is no parking
that Galen Street would be able to provide
those parking spaces for them.

CHAIRPERSON LOUD: Thank you, Mr.
Keating.

Ms. Moldenhauer?

MEMBER MOLDENHAUER: I have a
general question that maybe Mr. Brown could
answer and maybe there is somebody in the
audience. Mrs. Baskerville testified that she
represents DCPCA. Yet, that entity will only
own the property up until the time of
construction.

Then I believe Unity will then
manage the property. There are some concerns
about and testimony about how there will be
encouragement for car pooling or for different

issues with community involvement for the
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parking plan. Is there somebody here from
Unity that could provide testimony to the
board that they would be able to honor those
different commitments? I see somebody
standing up.

MR. BROWN: Mr. Vicent Keane, who
is the Chairman of Unity, CEO. Also, just by
background, the BZA order goes to the property
so any conditions would follow from DCPCA to
subsequent owner, in this case Unity.

MR. KEANE: Thank you. Can I be
heard? 1I'm Vincent Keane, CEO of Unity. 1In
fact, as Ms. Baskerville has said, we will
actually Dbe running the clinic on the
finalization of the building. The commitments
that we made here on behalf of DCPCA as the
applicant will be undertaken by Unity.

We have actually encouraged
strongly our staff to use public
transportation. We have a Go Green policy as
much as possible. Many of our staff actually

from the clinic live in the general
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neighborhood.

That is probably one of the most
community-based employee residents of the
District of Columbia of all of our clinics so
we are very conscious of the need to make sure
that people are using public transportation,
car pooling.

Generally speaking out clients
tend to use public transportation 1like bus
even more than Metro or car pool because they
are low income and very often do not have the
resources to own a car or even use the Metro
trains.

MEMBER MOLDENHAUER : Thank you,
Mr. Keane.

CHAIRPERSON LOUD: Thank you. I
have a quick follow-up question in light of
board member Moldenhauer's question. Just the
earlier point that the applicant made about
not subsidizing the parking.

I think the bulk of the concern at

DDOT if they got their way was that the
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parking would be subsidized but between the
extreme of subsidizing or not doing anything
at all, they did talk about preserving some of
the spaces as car pool spaces.

Is that something that you have an
opinion on? Is there a detriment to the
applicant of doing that without necessarily
subsidizing -- I guess there is a monthly rate
or something, whatever it is, without
subsidizing it and, in other ways, encouraging
the car pool without necessarily stepping
forward and subsidizing.

MS. BASKERVILLE: On the DCPCA
side, of course, all of this while we are in
control of the construction and making
commitments, we don't make any commitments
without our future partner.

Some of them, honestly, are
preliminary so we are looking at
recommendations and saying what can really be
committed to which 1is I think there 1is a

commitment to definitely not charge patients
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because we know of the economic challenge and
to work with employees and incentivize them
without creating a benefit that cripples an
organization that essentially serves the poor.

Unity across the board has always
been Go Green and done Metro check and all
those kinds of benefits. I'm sure all that
kind of thing will be negotiated at some
particular point but beyond the willingness to
look at it, to be honest, making commitments
before some of that impact is known beyond
what is currently in existence and the fact
that all attempts will be made to encourage
employees to car pool and do those kinds of
things.

It would be the traffic guy who
would have to say out of those, you know,

reduced numbers of parking can somebody

dedicate. I think that is the question you're

saying? Can somebody especially dedicate it
to people who car pool as opposed to anyone

else? I don't think that is an issue.
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MR. KEANE: I see no problem with
that kind of a commitment. In fact, it is a
good incentive for people to use a car.

MS. BASKERVILLE: A guaranteed
parking space.

CHAIRPERSON LOUD: Yes,
Commissioner Jones.

COMMISSIONER JONES: I would like
reliable and dependable security within the
government of the hospital and the clinic.
That 1s going to be a savage for the
protection of the community, the patients, the
clients, their employees and different things
like car breaking and harm that will occur as
a danger to the environment of this
establishment on the way of being pursued
within Ward 8.

MS. BASKERVILLE: And that was
certainly a major concern we heard in the
community absolutely which is why the
commitment in the design to lighting and

making sure there were no areas that
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endangered people to try to make sure things
like the 1landscaping wouldn't create areas
where people could be mugged or robbed.

Certainty Unity 1in their other
sites have security in their parking and
entrances for patients but to make sure that
since there will be some underground parking
here that all security for patients and
employees maintain security cameras and things
like that are all --

COMMISSIONER JONES: Not only
cameras but --

MS. BASKERVILLE: Bodies.

COMMISSIONER JONES: Yeah, you
need individuals.

MS. BASKERVILLE: Yes.

COMMISSIONER JONES: In Anacostia
no matter if it's daybreak or night it's a
matter of being hostile and protection for the
individual is everyone's duty.

MS. BASKERVILLE: Absolutely.

COMMISSIONER JONES: It's
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everyone's duty. I think on that behalf of
providing a facility, you need to maintain and
build onto the facility that you have on a
foundation that will make sure that your
property, your clients, staff, and the
building itself is secure to help sustain a
good, you know, level of function.l;

MS. BASKERVILLE: Absolutely. We
agree.

CHAIRPERSON LOUD: Thank you,
Commissioner Jones. Let me sort of indicate
where we are in the proceedings and we will be
able to go through all of the issues, both
those that have been testified to already.
For example, parking and some of the lighting
issues, for example, but we'll come back to
you, Commissioner Jones, a little bit later in
the proceeding and vyou'll have a full
opportunity to ask questions of the applicants
as well as make your own statement regarding
some of things that are important to the

community, a lot of which is covered in the
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report that the ANC filed.

It will be just as it has been Mr.
Brown's opportunity to present witnesses and
go on the record with their issues. It will
be your turn uninterrupted by us or Mr. Brown
to have a similar opportunity to raise
concerns that you have regarding safety and
other issues.

At this point this is the
opportunity for you to ask very specific
questions if you have any -- if you don't,
that's fine -- about what they have testified
to regarding, for example, the parking issues
or the rear yard relief, etc., that they need.

COMMISSIONER JONES: Right now?

CHAIRPERSON LOUD: If you have
questions about what you heard any of the
witnesses testify to, you can ask questions
and give them the opportunity to answer.

COMMISSIONER JONES: I would like
to know what is the purpose for the change of

the clothing. Are they going to be overnight
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or what? That's one thing.

MS. BASKERVILLE: In this whole
thing in here going green and trying to
encourage people to ride bicycles instead of
driving there is a recommendation by DDOT that
any facility make sure that people, employees,
would have the opportunity if they ride their
bike to be able to take a shower and change.
You know, on a hot summer day if you got all
sweaty, you would have that opportunity so
there is no overnight. It's a health center.
It's more just a way to encourage people to
ride their bicycles. That's really all it's
about.

COMMISSIONER JONES: Well, I'm
making a point when they come to work, you
know, look appropriate to be working there.

MS. BASKERVILLE: Yeah. If you
wore your shorts and your stuff to ride your
bike, you would want to be able to take a
shower and have a changing area that you could

put your work clothes on for sure.
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COMMISSIONER JONES: How about
doing what everyone else is doing and put some
protection. You know what I'm saying?

MS. BASKERVILLE: Yeah.

COMMISSIONER JONES: That 24-hour
protection that I think, you know, is part of
or agreeing or, you know, eloquence for just
to be there.

MS. BASKERVILLE: From a hygiene
point of view I think everybody does. You
understand all the rules in the world so the
Department of Transportation says build a
shower for that. I mean, it's not something
we came up with. They said, "We recommend
this because we want you to encourage people
to ride bikes." To do that we want everyone
to have good hygiene whether they ride their
bike or not. 1In this case --

COMMISSIONER JONES: Yes, good
hygiene person is a priority.

MS. BASKERVILLE: Absolutely.

COMMISSIONER JONES : Personal
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appearance.

MS. BASKERVILLE: Um-hum.

COMMISSIONER JONES: I'm not going
to come out in the morning if I'm not sharp.

MS. BASKERVILLE: No. I see you
look sharp.

CHATIRPERSON LOUD: Mr. Jones, let
me interrupt you. I thought that was a great
question, by the way, to be really clear as to
whether these facilities would Dbe used
overnight, for example. I think she has
answered that question. I think she did
answer 1it.

This 1is your opportunity to ask
those kinds of questions about what they
testified to on direct as opposed to offering
suggestions on the plan. You'll get an
opportunity to do that a little bit later and
we'll reserve all your time for that. Did you
have any additional questions for any of the
witnesses?

COMMISSIONER JONES: No, that's
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the only thing that puzzled me, you know,
because being in so many hospital facilities
the staff tend to use the facility resources
more than the clients, you know. I recognize
that but 1f the Transportation Department
requires that, I'm not going to stand in the
middle of it, you know, as long as, you know,
it is understood that, you know.

I'm sure that everyone that 1is
working towards helping someone want to be
comfortable with themself and that is the way
of making sure. As long as you are
comfortable with yourself, I'm quite sure you
are comfortable with everyone else and in the
long run to help get things underway.

CHAIRPERSON LOUD: Thank you,
Commissioner.

I think we are at the point of
turning now to the Office of Planning for its
report. Why don't we do that. Good
afternoon.

MR. MORDFIN: Good afternoon,
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Chairman and members of the board. I'm
Stephen Mordfin with the Office of Planning.
The subject application is in conformance with
the criteria for the granting of a special
exception to reduce parking by 21.2 percent
because no more than 100 people would occupy
the building at any one time. Most of the
clients are not expected to drive themselves
to the site and 12 percent would arrive via a
non-auto mode.

Three, the Transportation Impact
Study concluded that the proposed use would
have minimal impact on the adjacent roadway
network. Four, the applicant proposes the
implementation of a transportation demand
program including bicycle parking and
increased awareness of public transit options.

Five, many of the surrounding uses
provide their own off-street parking reducing
the ban within the surrounding area for on-
street parking. Six, the site is served by

four Metrobus lines and is located less than
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two-thirds of a mile from the Anacostia
Metrorail station. Therefore, the Office of
Planning recommends approval of its special
exception to reduce parking by 21 percent.

The subject application is also in
conformance with the provisions for the
granting of a wvariance for the rear vyard
because, one, the site is unique as a result
of steep topography with the high point in the
center of the site.

Two, this uniqueness results in a
practical difficulty should the applicant
because the proposed parking rises above grade
in the northwest corner of the site as a
result of the steep topography.

Three, the granting of this
variance would not impair the intent and
integrity of the zone plan because it would
only be for a distance of 75 feet and would
face an unbuilt alley and would be for parking
only and not health clinic use of the

building.
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Therefore, the Office of Planning
recommends approval of the variance request to
reduce the rear yard from 20 feet to zero.
Thank you. Let me see if board members have
any follow-up questions for you. There don't
appear to be any.

Mr. Brown, do you have any
questions for the Office of Planning?

MR. BROWN: No.

CHAIRPERSON LOUD: Okay. You have
seen the report. Okay.

Commissioner Jones, have you seen
the report from the Office of Planning?

COMMISSIONER JONES: No, I did
not. I wasn't the commissioner that actually
approved the plan although it's my district
but I may have been absent at the ANC meeting
that everyone attended that is here. My
overall approval 1is Dbasically because my
district would be gratified to --

CHAIRPERSON LOUD: To have it

there.
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COMMISSIONER JONES: Yes.

CHAIRPERSON LOUD: Okay. Having
heard the Office of Planning's Report, do you
have any questions for them regarding the
report as you are their recommending approval
of the application?

COMMISSIONER JONES: I will also
do the same.

CHAIRPERSON LOUD: Okay. Thank
you.

Is the Department of

Transportation here? They are not here. They

did submit a report. I don't know when it
came in. I know it came in -- it looks 1like
it's dated September 2nd. It's now our

Exhibit No. 25. Essentially the report
recommends approval of the application with
certain conditions.

Have vyou seen the report, Mr.
Brown?

MR. BROWN: Yes, I have.

CHAIRPERSON LOUD: Okay. Have you
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seen the report, Commissioner Jones?

COMMISSIONER JONES: No, I
haven't.

CHAIRPERSON LOUD: You have not
seen 1t?

COMMISSIONER JONES: I'm only here
today to sit in because I have a hearing next
week and I want to get a feeling on it. Since
it's not our district, I was asked to
participate along with the decisions that are
made today.

CHAIRPERSON LOUD: Okay.

COMMISSIONER JONES: I'm glad to
be part of it.

CHAIRPERSON LOUD: We are pleased
you are here since you do represent that
single member district. This report
basically, as I indicated, recommends approval
of the application. It raises a number of
transportation demand management issues which
it then goes on to recommend conditions to

resolve those concerns.
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Having reviewed the report, most
of what they recommend as conditions are
covered by the Office of Planning Report on
page three, the eight conditions listed by the
Office of Planning. Notable exceptions would
be the shower, changing room, locker facility
which the applicant's attorney has represented
the applicant is amenable to satisfying that
requirement.

However, the report goes on to
recommend that there be car pool subsidy for
two-person car pools and for three-person car
pools and the applicant has testified they
have about 25 of these facilities, I think,
that they operated and that it would be
financially very, very difficult to absorb
that cost into the project. I wanted to put
that report on record.

Board members, do you have any
questions that you wanted to ask relative to
this report? Okay. So there are no questions

regarding that. We understand the applicant's
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position with respect to the report.

Now we would turn to the ANC.
Commissioner Jones, as indicated, again this
would be your opportunity to present the
report of the full ANC. The ANC did meet and
I think it was August 4, 2009. That is our
Exhibit 22. They voted to approve the
application. As their representative you are
authorized under our rules. I think it's
Section 3115 to provide their report. Do we
have the -- okay.

COMMISSIONER JONES: I don't have
the report, only what my fellow co-workers in
ANC representing Ward 8 has submitted.
Actually, I wasn't prepared to come here to
stand before you on testimony or approval of
my district.

It's my opportunity and my
obligation to my district to approve all
necessary means of environmental, or whatever,
that 1s needed to be added on to the

foundation that my district already includes
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and build on to that and make it a possible
asset to my community for better conditions
and matters that we need to proceed of

approval of my behalf as an ANC from Ward 8.

It's my district and I have been
asked to participate and observe how the
hearings are described and proceed to be
prepared for my actual hearing on the 15th of
September, 2009, which would be next Tuesday
on a building which I gave my approval to, the
renovation of a building structure at Good
Hope Road and Fendall. Although I missed the
meeting that vyou all attended when Mr.
Muhammad approved the structure of the
building of the hospital clinic facility.

On my behalf I agreed and
hopefully it will provide a better access on
the foundation they already have in Ward 8.
Especially in my district. I represent Ward
8A-04. That's Commissioner Mike Jones, and I
give my approval. That's about all that I can

do. Hopefully it will be a better asset to
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help someone in better life conditions.

CHAIRPERSON LOUD: Thank you,
Commissioner Jones. We appreciate that.

Are there any questions for
Commissioner Jones from the applicants? From
the board? All right. Are there any persons
in the audience who are 1in favor of this
application? Are there any persons in the
audience -- I'm asking who would like to come
up and testify who are in opposition to this
application? Seeing none for either being in
favor or opposition we will now move to the
closing remarks of the afternoon.

MR. BROWN: Mr. Chairman, I don't
think there is any need absent any further
questions from the board to continue to kind
of take you through this. We have laid out in
our written submissions and our testimony
today satisfaction of the special exception
and variance test.

In moving forward, I think this is

a case given support across the board from OP,

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

DDOT, and ANC. This case would be ripe for a
bench decision and summary order setting forth
the conditions that have been agreed upon, the
exceptions that we've noted.

I think that would be the
efficient and, frankly, cost effective way for
DCPCA to move this process forward. Every
dollar they spend paying me or time lost is
taken away from their real mission which is
patient care.

CHAIRPERSON LOUD: Thank you, Mr.
Brown.

Let's see 1if board members have
any final sort of questions to ask before we
determine whether or not we are going to
deliberate today as vyou have requested.
Depending on how that goes, we will either
move 1into deliberation or set 1t for a
decision date.

VICE CHAIR DETTMAN: Thank you,
Mr. Chairman. I have been thinking about some

of the questions that Commissioner Keating
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asked with respect to the view from the
Frederick Douglass house. I didn't see on the
list of property owners that were notified the
National Park Service and I was just wondering
if this project has been discussed with them
being an adjacent property owner.

MR. BROWN: We have not had any
specific discussions with them. I will say
that in one of the initial steps we took was
historical preservation on the local level as
well as the Commission of Fine Arts who have
jurisdiction over the historic landmark in
which the Frederick Douglass home is.

We had contact with both agencies
and they 1indicated they were not at all
interested 1in proceeding. There was no
jurisdiction or any greater interest in the
project given its limited scope.

VICE CHAIR DETTMAN: Okay. So you
have met with HP and you have also met with
CFA?

MR. BROWN: We have communicated
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by phone and e-mail. We never met with them
but we had rather extensive discussions with
them.

VICE CHAIR DETTMAN: Okay. I
don't think this is going to be a huge impact,
not so much that it can't be mitigated. I
mean, I heard some discussion about potential
landscaping to screen this little portion that
is going to protrude above the topo. Are you
aware of the requirements under 2117 for you
to screen the open parking spaces? Is that
how you plan on going about screening the area
that is above ground?

MR. BROWN: Correct.

VICE CHAIR DETTMAN: Okay.

MS. BASKERVILLE: Could I make
just one comment though? What was previous
there was a four-story condemned building
where trash was dumped for a number of years.

What we are replacing it with
there was not much complaint that in general

even now clearing that area of the eyesore
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that it was but also adding a brand new modern
building that might have one little offensive
thing. In the community's perspective, and I
assume the National Park Service, it is an

overall room with a view that you would enjoy.

CHAIRPERSON LOUD: Thank you, Mr.
Dettman.

Any further questions? Okay. I
think it appears to me, anyway, that our
record is full on the case. They are seeking
rear yard variance relief as well as parking
reduction that doesn't exceed 25 percent.

Their witnesses have provided some
compelling information regarding how there
will not be an adverse impact in terms of the
surrounding neighborhood perhaps having to
absorb the additional parking spaces that the
site won't provide, particularly through the
availability of public transportation,
provision of 20 biking spaces, all of the
things that were discussed as part of the

testimony as well as the transportation
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management plan, as well as the Office of
Planning's report and the ANC's report as well
in support.

Do board members -- I think this
is a case we can deliberate on this afternoon.
I believe, Board Member Moldenhauer, if you
can start us off.

MEMBER MOLDENHAUER: We are going
to be discussing the special exception for
off-street parking under 2108.1 and the area
variance for the rear yard. 1I'll first start
off the discussion on the parking.

We heard testimony from Mr. Kabatt
from Wells Associates who is an expert
regarding his report and the different number
of visitors and employees and staff and
patients that would be coming to the site and
the fact that the need for a 21 percent
reduction would not impact the neighborhood
because, one, the likelihood that around 50
percent their employees would actually be most

likely walking or taking non-transportation or
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non-vehicle transportation to the site.

In addition to that, there are
multiple Metrobus stops including one right on
l6th and Galen Street. Also any overflow
would be provided for on the off-street
parking where their peak needs would be during
non-residential load time for parking
requirements such as during the mid-day.

I think in addition to that there
are the conditions laid out on OP's report A
through H which they indicated they agreed
with. Then they were not agreeable to the
stipends provided on the Department of
Transportation report but they would be
willing to provide the shower and locker
facility which I think was very positive.

They also talked about -- there
was testimony from Mr. Keane regarding their
encouragement of Go Green and also to
encourage potentially by providing guaranteed
parking spaces. That was obviously something

they would consider but they would not
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consideration seems as though is something
that Unity is very supportive of.

And so I think that would

summarize any of the issues in regard to the
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special exception. The area variance was very

minor. The step topography was demonstrated
by Ms. Buffington from Little Architecture.

That was shown by the diagram and
there would be a practical difficulty for
providing the needed space for parking whereas
not going all the way to the back section of
the rear 1lot. I think OP's report will
incorporate that from their analysis stating
that it would not provide any negative intent
on the zoning plan.

CHAIRPERSON LOUD: Thank you,
board member. That was an excellent recap of
the evidence as well as the applicable law.

Board members, did you want to
weigh in at all with respect to what board

member Moldenhauer has offered up? Okay.
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I want to weigh in just by way of
some of the conditions that were proposed to
give some helpful guidance, I guess, to the
Office of the Attorney General as this is
written up assuming that we vote to approve
it. I think that Board Member Moldenhauer
laid it out very clearly.

Page three of the O0Office of
Planning Report lists eight conditions, most
of which overlap with the Department of
Transportation report at Exhibit 25, but there
are few distinctions and I wanted to just
offer some 1language up where I see those
distinctions so that, again, it's guidance in
terms of crafting conditions in the order.

The first one, I guess, would be
with respect to what OP lists as (A4)
designated a member of public management or a
clinic employee's property transportation
coordinator, etc., etc. I think in the DDOT
report 1t says with respect to the same

general condition, maybe a few words are
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different but the idea I think is the same,
but the DDOT report concludes with the phrase
that these measures be consistent with DDOT's
recommended TDM strategy.

I think since we are not going 100
percent with DDOT's recommended TDM strategy
and that we are not talking about subsidies,
for example, that better language would be
consistent with the BZA order in this case.
That would get us out of this whole issue of
confusion about the subsidy. I think we are
all in agreement on that. That would be one
point of clarification.

Then moving down to Item E and,
again, I'm not going to go through all eight.
I Jjust think the ones that require some
highlight where they talk about providing
bicycle parking facilities. I think it's fine
to 1incorporate language there that says
showers, lockers and, I think, changing room.

The testimony was that there were

going to be 20 bicycle racks. Is that
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correct? So why not just go ahead and specify
what we are talking about so that it's not
ambiguous in terms of any enforcement issues.

I would just add provide 20 bicycle parking
facilities.

I do believe the rest of the
conditions align with the conditions in the
DDOT report. Again, I don't want to go
through the task of trying to go through each
one of these and compare it to something in
the DDOT report.

That would be it on my end. Are
there any other questions or concerns from the
board? Okay. Is there a motion?

MEMBER MOLDENHAUER: Motion to
approve the special exception for off-street
parking under 3104 for parking 2108.1 and an
area variance under 404.1 for rear yard.

CHAIRPERSON LOUD: As conditioned?

MEMBER MOLDENHAUER: As
conditioned.

CHAIRPERSON LOUD: Okay. So there
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is a motion from Board Member Moldenhauer to
approve the special exception variance
application as conditioned. Is there a
second?

COMMISSIONER KEATING: Second.

CHAIRPERSON LOUD: The motion has
been made and seconded. Is there further
deliberation? Hearing none, all those in
favor, say aye.

ALL: Aye.

CHAIRPERSON LOUD: All those
opposed? Are there any abstentions?

Ms. Bailey, can you read back the
vote, please?

MS. BAILEY: Sure, Mr. Chairman.
The vote is recorded as four zero one to grant
the application as conditioned. Mrs.
Moldenhauer made the motion, Mr. Keating
seconded. Mr. Dettman and Mr. Loud support
the motion. The mayoral appointee position is
vacant at this time.

CHAIRPERSON LOUD: Thank you, Ms.
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Bailey.

Is there anything further in this
case?

MS. BAILEY: Actually, there is,
Mr. Chairman. It's quite simple. The zoning

self-certification was not signed by the
architect or the attorney and that does need
to happen. It's just a minor housekeeping
matter. Are we doing a summary order in this
case?

CHAIRPERSON LOUD: I think there
is no opposition so we can definitely do the
summary order. With respect to the signing
issue, 1is that something we can take of right
now?

MS. BAILEY: With Mr. Brown's
permission, yes, sir.

CHAIRPERSON LOUD: Okay. Let's
take care of that. That plugs that gap.

MR. BROWN: We are not going to
belabor the point but I think it was, in fact,

signed but it was signed on a separate page.
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We'll take care of it.

CHAIRPERSON LOUD: Okay. A
victory is a victory. Right?

MR. BROWN: That's right. We'll
sign where provided.

CHAIRPERSON LOUD: Okay. On
behalf of the board I want to thank everybody
for coming. Thank you, Commissioner Jones,
for your testimony. It was very helpful this
afternoon. We appreciate that and do know
that the ANC report was part of what we
reflected upon in reaching a decision this
afternoon. We look forward to seeing you next
week.

COMMISSIONER JONES: Thank you,
Marc. I'm glad to be a representative not
knowing that I was going to be needed to give
my input.

CHAIRPERSON LOUD: Thank you.

I guess 1f there 1is nothing
further in this case, we can take care of the

housekeeping matter and call our next case.
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MR. BROWN: Thank you.

MS. BAILEY: Sorry, Mr. Chairman.
Application 17958. This is the application of
Community Auto Service Center and is pursuant
to 11 DCMR Section 3103.2 for a variance from
the use provisions under Section 701.1 to
establish an automobile repair and service
establishment in the C-1 District on premises
4408 Arkansas Avenue, N.W., Square 2819, Lot
808.

CHAIRPERSON LOUD: Thank you, Ms.
Bailey. Good afternoon to the applicants and
to the persons assembled at the table. Why
don't you for our record just introduce
yourselves and give your address before we get
started.

MR. WALKER: My name is Henderson
Walker, 7600 Georgia Avenue, N.W., Washington,
D.C.

CHAIRPERSON LOUD: Good afternoon,
Mr. Walker.

MR. NDUNGU: Good afternoon. My
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name is Thomas Ndungu, last name spelled as in
N-D-U-N-G-U from 512 Elderwood Road, Silver
Spring, Maryland 20904. For the last 19 years
I have been a master mechanic with wide field
knowledge of the automotive industry.

CHAIRPERSON LOUD: Thank you.

MR. THANOS: My name is George
Thanos. My residence 1s 1504 Constance
Street, Silver Spring, Maryland. I am the
landlord of this property of 4408 Arkansas
Avenue.

CHAIRPERSON LOUD: Thank you and
good afternoon to each of you. Before we get
started, let me ask this question of the
Office of Planning. I didn't see an OP
report, at least as of yesterday in this case.
Is there?

PARTICIPANT: It should be in the
record.

CHAIRPERSON LOUD: All right.
Okay. That's Exhibit 23. All right. I made

a mistake. I think it was the ANC.
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Now, as we understand i1it, we
reviewed the pleadings 1in the case, the
different submissions. Obviously we just got
one a few moments ago but everything else
we've reviewed including OP's report. What we
have taken away from it is that there was
either going to be a request for continuance
relative to the whole issue of parking on
public space, as well as, and I think that was
initiated by the applicant or by OP working
with the applicant.

Then from our perspective we
didn't see that there had been notice of the
parking issue that was provided to the
community. There was certainly notice of the
issue regarding the variance from Section 701.

This is sort of a long-winded way
of saying where are we now. Are we trying to
go forward today or are we seeking a
continuance to address some gaps that I think
the record presented in the case? I think you

have to cut on your microphone.
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MR. WALKER: I would like to go
forward with the application with some
additional information in reference to the
park.

CHAIRPERSON LOUD: Okay.
Certainly that is your option to do that.
Again, as we have taken a look at the case,
there are some pretty significant gaps. One
of them might not be -- we might not be able
to fix which is the fact that there was not
any notification of parking relief necessary
when the case originally was noticed for the
ANC and when it was noticed for the persons
that live within 200 feet of the proposed site
where the minor repair shop is going to be
operated.

There was a very significant issue
raised by the Office of Planning as well as to
whether the so-called second prong of the
variance test which for a use variance is a
much higher standard than for an area

variance. It has to do with demonstrating an
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undo hardship and whether that had been
established through the pleadings.

Again, we wanted to begin by
suggesting what we saw in the case by way of
the relief necessary and the gaps presented
and to just make real sure, first of all, that
we could go forward today, certainly on the
parking issue. Then that being discussed
whether the applicant wanted to go forward.

This is the -- assuming we go
forward this is the only opportunity. There
won't be any additional opportunities so any
gaps that are not closed at this hearing right
now, there would not be an additional hearing
to try to close those gaps. It's something
you may want to think about.

I just want to be clear. I'm
going to ask the Office of Attorney General
again on the parking issue notification. Is
that something that we could go forward on
with respect to the variance request?

MS. GLAZER: Mr. Chair, I think as
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we discussed prior to the hearing, that was a
significant gap and something that could only
be cured by notice to the community.

CHAIRPERSON LOUD: That's what I
thought.

Mr. Walker, do you understand what
we are being advised of? The initial
notification went out by the Office of Zoning
based on the application that had been
submitted for relief which did not include any
mention of a need for parking variance so that
when the staff in the office incorporated the
application into a notification to the ANC and
to the neighbors of the community, etc., there

was no notification that there was going to be

this need for parking relief. It appears that

no matter what you do, you are going to need
some parking relief whether it's a variance
from all the spaces 14 or a variance from 11
of the spaces.

That being said, it's almost not

optional. We can't go forward on the parking
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relief being proposed without going back out
and noticing the issue for the community.

MR. WALKER: We clearly understand
there is a parking problem but I have some
additional comments that I would like to make
if T may.

CHAIRPERSON LOUD: I don't want to
cut you off 1in terms of making comments.
You've been very patient waiting for the case
to be called but we would like a little
clarity on whether the case is going to go
forward today or whether we should get a date
and schedule it for a continuance at that
future date. The comments you want to make
assuming that they don't go into the merits of
the case, you can put those on the record.

MR. WALKER: We can put these
comments in the record? Could my comments be
put in the record?

CHAIRPERSON LOUD: Yes, you can do
that because if we continue the case we are

not going to close the record. We are just
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going to continue the case at a date that will
allow notification to take place for the
parking area variance. Board members may have
some additional things that we would like to
see satisfied during that period. Certainly
that is a major issue.

MR. WALKER: Yes.

CHAIRPERSON LOUD: Let's start
with that. Is the applicant prepared to go
forward today or would the applicant like to
see the case continued for a date in the
future that would allow some of these gaps?

MR. WALKER: Yes, we would like a
continuance.

CHAIRPERSON LOUD: Okay. All
right. Let's deal with that issue and then if
you have some remarks you want to make,
certainly you will have an opportunity to do
that, or you can simply submit something in
the record at the close of the hearing and
we'll make it part of the file for the

continuance date.
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In terms of dates for continue,
there was something in the record about a
hearing of the space committee here on October
22nd '09 and perhaps postponing it to appear
on a date after that so that one could have
the inclusion of that deliberation available.

So we're looking at sometime after
October 22nd. All right. Taking a look at
the calendar, Ms. Bailey, can you give me your
insight on what you think might work for a
hearing after October 22nd?

MS. BAILEY: Mr. Chairman, would
you want to go as far as December?

CHAIRPERSON LOUD: Looking pretty
bad, uh?

VICE CHAIR DETTMAN: Mr. Chairman,
while we are looking over the calendar just
maybe a comment. Will we need to find a date
in order to allow for the Public Space
Committee to do what they need to do which
depending on what public space does 1is going

to alter the type of parking relief that is
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going to be sought. Basically do we need to
incorporate notice to the community following
the Public Space Committee's action?

CHAIRPERSON LOUD: Does the notice
have to 1indicate that they are seeking
variance relief generally or does it have to
specify variance relief for 13 spaces or for
11°?

VICE CHAIR DETTMAN: I think if
the Public Space Committee denies the request
to park in public space, the applicant would
need to seek a variance from all 14 spaces
because they are about 100 percent lot
occupancy.

If public space allows them to
park three vehicles in public space, then what
I think we're 1looking at is a special
exception to locate three spaces off site and
a variance for the remainder of 11 spaces.
That's why I mentioned do we need to hold off
on notice to the community until we know

exactly what relief is being requested.
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CHAIRPERSON LOUD: Let me buck
your question over to the OAG.

MS. GLAZER: I think it's really
up to the applicant. I think it would be
prudent for the applicant to wait in order to
determine the exact type of relief that was
required. I'm not sure of the time frame from
the Public Space Committee but maybe we could
find out from the applicant what type of
relief they expect to be requesting.

I understand Mr. Dettman's point
but it's really up to the applicant to make
that determination. The board or staff could
assist the applicant along with OP in making
that determination.

CHAIRPERSON LOUD: I think your
point goes to how much time after October 22nd
we schedule the hearing for because the notice
would have to reflect whether they are going
to Dbe seeking special exception variance
relief.

VICE CHAIR DETTMAN: I mean, I
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know how I would go about this. For the sake
of efficiency I would pursue a total variance.
We are really talking about 11 or 14 spaces
for a variance. That way we can start to get
the notice underway and the applicant could
seek a variance from all the parking.

If they decided they wanted to
provide spaces in public space, they can go to
public space and do that. Now, of course,
it's a greater variance, 11 spaces versus 14
spaces and that is a risk that the applicant
would need to take.

MS. GLAZER: I mean, that might be
a practical way to approach it. On the other
hand that's, as you know, a much higher
standard for the applicant to meet. If it's
not necessary, the applicant may not want to
pursue that. You may want to just wait and
perhaps report back when they know what they
want to do.

CHAIRPERSON LOUD: Mr. Henderson,

why don't you weigh in? I think ultimately
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it's your decision on behalf of your client.
I think our discussion concerns the nature of
the relief that you are going to need
following the October 22nd Public Space
deliberation and depending on whether or not
they grant the relief for, I think, the three
spaces, that would shape ultimately the kind
of relief you would need from us because if
they deny your request for three spaces, then
you would need a variance for all 14 spaces.

MR. WALKER: Yes. We might go to
off-site parking which is next door to our
parking lot.

CHAIRPERSON LOUD: All right. So
then the follow-up both from Mr. Dettman's
point and, I think, what you've articulated,
we would need a date that would give us the 40
days notice requirement so it needs to be 40
days out for that. Then it needs to -- so we
will send that notification out. How many
days before the hearing does the notice have

to be sent out?
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MS. BAILEY: Forty days, Mr.
Chairman.

CHAIRPERSON LOUD: All right. So
if the notice was sent out hypothetically
October 23rd, if I'm following the line of
reason, then the hearing could not be sooner
than 40 days after that.

Mr. Moy, just to get your thoughts
on this, 1in terms of notifications that
suggest alternate relief and moving forward
with that type of notification, I don't know
but I'm assuming that we have done something
similar to that before. What is your take on
moving forward along that route?

MR. MOY: No, I think I was -- I
felt good with the way the board is moving,
your procedures for this with the forty days
public notice to amend the advertisement if
that was the issue we were talking about.

CHAIRPERSON LOUD: Just so I'm
clear, your thought is having a hearing 40

days out from the date that the notice is set.
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MR. MOY: That's correct.

CHAIRPERSON LOUD: And not moving
on a parallel track that would allow us to
send a notice out sooner identifying alternate
possibilities for relief.

MR. MOY: Just a second.

MR. NDUNGU: Can I make a comment
also when you get a chance?

CHAIRPERSON LOUD: Yes, sir.

MR. NDUNGU: Yes. I just want
this to be on the record that actually how we
ended up being here is because this particular
building is already an existing used car lot
with a new repair facility going in. There
was a conflict also between various offices as
to whether we needed even any variance or
special exception.

That took a long time to resolve
so we feel that this case has a lot of miles
already so we would be very grateful if there
is anything you can do as the commissioners

because, you know, there is a lot at stake
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here. Basically there was a conflict between
even this office here, all these different
offices. It took us a long time to figure out
what needed to be done. We've been dealing
with this for about a year now.

CHAIRPERSON LOUD: I'm hearing you
loud and clear. I notice that the ZA send two
different 1letters out to vyou, to the
applicant. One telling you to seek a special
exception and then a couple months later
telling you to seek variance instead of just
sending out one letter indicating everything
you should do. That doesn't make it any
easier.

MR. NDUNGU: Yes. It was like you
go there and they tell you -- we were shocked
to find ourselves here because I went to
transfer because we do not want to run a used
car lot. I am not a mechanic in training.
Obviously we know the mayor doesn't even like
used car lots anyway in the District.

We wanted to do a quick service
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customers wait, or we can go pick up
customer's car right away and take care of
them and send it back to them. That is what
we are looking for. I was just going to
transfer because the used car lot license
actually talks about auto repair.

There 1is also another repair
license 1n existence 1in that particular

building so it was okay when we tried to sort
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out the licensing. Even in the same licensing

office one group felt we didn't need anything
other than to classify. The other group felt
that we didn't even need to do anything about
that. We feel we have been doing this for a
long time.

CHAIRPERSON LOUD: You know, we
can't give advice so I don't want to give
advice but --

MR. MOY: Mr. Chairman.

CHAIRPERSON LOUD: Yes, sir.

MR. MOY: Just want to respond a
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little bit. I hesitated because the staff is
always concerned about giving adequate public
notice as you know. In this instance here I'm
a little concerned about what the applicant
would like to do with reference to the parking
relief not knowing exactly, as Mr. Dettman was
alluding to, whether they would go for the
full amount or partial amount for off-street
parking. That's my only hesitancy.

MR. NDUNGU: I can make another
comment as far as that is concerned. Given
the existing Dbuilding already has two
driveways going into the building, I think it
will be helpful if we can proceed with the
hearing because obviously the driveways head
to the building itself so we can be proceeding
with it while we wait for the hearing from the
Public Space because we never had intentions
of having the place, for example, fenced
because we are not leaving cars overnight.

We already have a space 1inside

where you can place this for unforeseeable
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reasons. You can leave the cars -- you can
leave three or four cars inside the building.
If we can just meet a customer outside the
building by the driveway and take the car from
them and do what we have to do, we can work
with that in the meantime while we try to
pursue the public space.

CHAIRPERSON LOUD: Well, I can't
say yes or no but just thinking about it and
thinking it through the threshold question is
the use variance and whether you can meet the
test for the use variance which if you were
able and successful at that, then that raises
the whole question that we are talking about
with respect to parking.

If you can't meet the use variance
or there are some real gaps in terms of going
forward with the use variance today, it might
be food for thought in terms of not going
forward today on the use variance and lining
up the ducks so that the gaps can be filled

with respect to the use variance test.
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If it were something that I was
thinking about outside of this context and,
again, I don't want to give advice, I would be
trying to get as many bites of the apple as I
could so 1if that meant noticing this
immediately for the relief that you had
originally proposed and then finding out on
October 22nd that things didn't work out the
way you had thought they were going to work
out coming back and further requesting a
continuance and an amendment to notices 1in
accordance with what you find out on October
22, 1t seems to me that would give you
potentially the best of both worlds.

You would be able to get a date
where you would be coming back before this
body much, much sooner but, at the same time,
if things didn't work out as you are
anticipating they will work out, then at that
time you could seek to address the fact that
they didn't work out the way that you wanted

them to work out on October 22nd and perhaps
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MR. WALKER: One thing that has
not been mentioned. This site has some very
unusual characteristics that need to be
resolved in terms of there is no space outside
of the building except public space which is
most unusual which needs to be resolved.

MR. NDUNGU: And the owner being
here will testify that he has thought about
putting up all kinds of other businesses there
but every time we sit down he things about an
alternative. We want to zero into an auto
repair including he's a Dbusinessman in
Washington, D.C. so he has tried all kind of
things including dry cleaner and stuff like
that.

Because of the equipment wused,
they cannot fit in the building. And the fact
that just by looking at the building you have
this huge parking lot next to the building
which happens to belong to the city. Also my

sixth sense tells me it is very hard to put
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anything else in front of that building other
than what it is right now.

CHAIRPERSON LOUD: Let me suggest
this for our consideration. Maybe we should
take a five-minute break and allow the
applicant to discuss among themselves the
different options that we have laid out and
then come back in five minutes and make a
decision on whether we are going to go forward
today or whether or not we see some
opportunity to continue it. How does that
sound? Okay. Let's do that.

(Whereupon, at 3:23 p.m. off the
record until 3:37 p.m.)

CHAIRPERSON LOUD: Good afternoon.
We are back in session on the last case for
this afternoon. As board members and staff
take their seats, I think we've had the
opportunity to review your most recent
submission for this afternoon as well as think
about some of what we heard this morning so we

are back out on the record.
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Our suggestion, again based on
what the record contains, and your submission
of a few moments ago, where you are amending
your request for a use variance under Section
701 and an area variance under Section 2101,
those are the parking provisions of our
regulations, 1s that we continue this case
with the continuation date including the
requirement for notice to the community of the
amended request now for area variance relief
under Section 2101 and that we schedule it for
a date that is at a minimum 40 days out.

I think we looked at the calendar
and we are looking at December 1lst to do that.
That would allow for us to bring you back for
the hearing at the earliest possible time but
also work with you around amending your area
variance --

I'm sorry, amending your current
application to include the parking area
variance relief that you have indicated you

want here in this submission and not having to
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push this out further and further and further
as our friend here suggested has a whole lot
of mileage on it already so I think this would
sort of position us where we need to be in
terms of the information we need but also not
put a whole lot of additional mileage on it.
Is that something that the applicants would be
interest in?

MR. WALKER: Yes, we would.

CHAIRPERSON LOUD: Okay. All
right. Then what we'll do is continue this to
December 1st, Ms. Bailey?

MS. BAILEY: Yes, Mr. Chairman,
December 1lst. Afternoon maybe?

CHAIRPERSON LOUD: How many cases
do we have. I don't have my schedule.

MS. BAILEY: This would be the
first one in the afternoon on December 1lst.

CHAIRPERSON LOUD: Okay. All
right. So we'll continue this to December
lst. When we return on December 1lst, of

course, the Office of Zoning will send out
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notices to the ANC and to the persons that

live within 200 feet radii and that will
indicate that the relief you are seeking is a
use variance under our use variance test and
an area variance under our area variance test.

You can work, I believe, with the
Office of Planning. They typically have
exchanges with applicants regarding the test
to be met and the relief requested between now
and then in addition to some of what you had
already started with respect to this process.

MR. WALKER: All right. Good.

CHAIRPERSON LOUD: Okay. All
right. You have any additional questions?

MR. WALKER: No, I guess that sums
it up.

CHAIRPERSON LOUD: Okay.

MR. WALKER: Except we hope you
are aware this is a very peculiar lot we are
dealing with. Hopefully you can do something
to resolve some problems related to that.

CHAIRPERSON LOUD: I can't speak
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for all the board members but I can say that
you have done a compelling job with the
submissions that you have placed on the record
of establishing how unique this lot is and how
unique the situation is. That is one of the
three elements that we look at. I just want
to ask you to make sure you look at the other
two elements as well.

MR. WALKER: Maybe we should find
a way to get the parking back to the owner.

CHAIRPERSON LOUD: I'll leave that
to you.

MR. WALKER: That would resolve a
lot of problems.

CHAIRPERSON LOUD: It would be
interesting how that happened in the first
place. Nonetheless, I'll leave that part of
it for your additional conversations with the
owner and working with OP.

MR. WALKER: Very good.

CHAIRPERSON LOUD: Thank you.

We'll see you on December 1st.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

Is there anything else 1in this
case, board members, Ms. Glazer, or Ms.
Bailey, that we need to make sure we have
dotted our I's and crossed our T's on?

MS. BAILEY: No, Mr. Chairman.

CHAIRPERSON LOUD: Okay. Then
case 1is adjourned.

MR. WALKER: Thank you very much.

CHAIRPERSON LOUD: See you again.
Good luck to you until we see you on December
1.

This case 1is adjourned and I
believe that we don't have anything on the
calendar remaining for the day. Okay.
Today's calendar is adjourned.

(Whereupon, at 3:42 p.m. the

hearing was adjourned.)

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

250

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




